APPENDIX.

Bofore Mr. Justice Loch and Mr. Justice Qlover.

NURUNNISSA (DEFENDANT) v. BIBI ROUSHAN JAN (PraiNTiFs.)*
Bond—Parties,

A, B, and were O uterine krothers. Mahomedans, to whom jointly asum of
oney was due on a bond. A, the elder brother, sued the dehtor for recovery
of the debt, and after successtully resisting the claim of B’s widow to be made
a_party to the suit, obtained a decree for the principal, and interest to the date
of decree, togother with subsequent interest and costs. A retlised the decree
for the principal and jnterest to the date of decree only. B’s widow, ou betalf
of herself and two minor sons, sued A for the share of tue decretal monies
swhich Le'onged to her husband's estate. She refused to join her daughters as
porties. Held, that she was entitled to recover a third share of the amount
xealised under A’s deerac, minus the share of ber two daughters.

Tsais was & suib to recover Rugees 6927 13.7, the third part of a bond debt
alleged to be due by one Kurban Ali t three uterine brothers, forming a joint
family, named Ala Baksh, Kadir, and Hahi; and on which a decree had been
obtained, and execution taken out, by Ala Baksh, the elder brotlter, and manag-
ing member, sfter a separation had taken place smong the brothers.

The plaintiff was the widow of the second brcther Kadir, aud she, on her own
behalf, and on behalf of two minor sors of Kadir, sued for the share of the decre-
4al monies, which belonged to her Lusband’s cstate. -

The sum decreed to Ala Bakst, and ob’aiped by him ia execution, was Rupees
12,919, This was exclusive of costs and intereat subsequent to decree, the
amount of which did not appear to have been realised from the estate of the
judgment~debtor,

Plaintiff had applied to be made a party to the suit by Ala Baksh, but he¥
claim was rejected af the instance of Ala Baksh, and she was referred toa
separate suit. Under these eircumatences, the Jower Court thought plaintiff
wras entitled to sue for a third of the whole debt, even though only part had
been realised, because if any part of the debt were not recovered, this was
p_remmab?y due to defendant’s proceedings who bad exoluded plaintiff from
exercising any control over his proceedinge in that enit.

It appearcd further that, besides the two sons whom plaintiff had joined with
her in the presint suit, she had two daughters who were not made’ partiea.

Tefendants objected thet they were material partics, and the plaint was invalid
a8 it stood. The lower Cour!, bowever, held, that they were not material partiee.

* Regular Appeal No. 142 of 18€8, from a Cecree of the Subordinate Judge of
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1868 Theras was, practically, no defence on the merits in the Court below, arnd the
Y“ UNNISEA 1;n-nc11;al Sudder Ameen gave the plaintiff a decree for the whole amount
- olaimed,

!ﬁ*ﬁs)psnnr The defendant appealed.

AR, T'wo objections were taken in appeal—1sé, that the plaintiff could not main-
tain this action in its present shape—2ndly, that in any case she was only en-
titled to & share of the decretal money actually recovered, and that only in pro=
portion to her own and her mizor son s‘shares

Mr. 0. Gregory for apellant.
Mr. R.T. Allan and Munshi Mohammed Yusoff for respondent.

The juigment of the Court was delivered by

GrLover, J. (After steting the facts, continued) :~—The first objeetion appears
to us untenable. It isclear from the record, that the plaintiff did endeavou?
to be made a party to the original suit against Kurban Ali, under section 78 of
Act VIII, of 1859, and failing in that, her only course was to do as she now haa;
done, and to sue for her share of the money received under the decree. She
might, no doubt, 2s insisted upon by the appellapt, bave brought the suit to
have herself declared a sbarer in the decree ; but as the principal of the debt,
under the decree has been realised by the sale of the debtor's propecty, .het_‘
present form of action raises all the necessaxy issues between the parties, and
gives the defendant every opportunity of refuting her claim to partnership;
and we think the objection raised to the form of actiou is wmerely technical,
As to the cause of action not having accrued, because the decretal money had
80t been all paid, it appears that the entire sum due on Kurban Ali’s bond,
together with the penal-interest of Rupees 2-4 per cent. per mensem, up to
date of decree, has been recovered ; and that the only balance is for interest
subsequent to decree and costs. So that the plaintiff’'s cause of action, quoad
the bond, bas fully and completely accrued ; but even were it otherwise, ,We
think that, under the circumstances of the case, the plaintiff would be entxtled
to maintain an action for a share of such sums as had been recovered under
the decree, inasmuch as she had been prevented by the defendant from beibg
included amongst the original parties to the suit.

With regard to the 2nd objection, we think that the plaintiff can only recover
her share of the monies actually recovered, and cannot insist on the defendant’s
paying her what they may never get from the judgmcut-debtor’s estate ; shquﬁ
any thmg be hereafter realized in the shape of costs, the plaintiff will be entl.t.led
to share therein, but not until then.

‘We have, moreover, no doubt that, in this case, she can only recover to the
extont she has declared hesself interested; and that the share of her two
daughters, who have not been made parties to the enit, cannot be added to her
own and that of her two sons who have been made parties. The plaintift; we
obsetu.hn.d every opportunity given her of makjog her daughters co-plaiuﬂ
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but deliberately refused to doso on account of a possibility of bhaving to pay 1868

their costs, and she must take the consequence of her own lackes. Moreover, m

the Court has no knowledge as to the status of these ladies whether or mo they , .

are minors, married or unmarried. Bmg )
The Subordinate Judge’s decree will, therefore, be amended. The plaintiff AR

will recover a third share of the amount collected under Ala Baksh’s decree,

minus the share of her two danghters, which amount will be ascertained ang

determined in the execution of this dectee. The amount so recovered from

the plaintiff will be returned to the Collector, and added to the sum already in

deposit on eccount of Ala Baksh’s decree, The costs of this appeal will be

assessed proportionately.

Before My, Justice L. S. Jackson and Mr. Justice Mitler,
1868

SARAT CHANDRA ROY KANUNGO (PrLAINTIFF) v; Taz COLLECTOR Deo. 8
OF CHITIAGONG (Dmpmm)* iy

Evidence —Local Enguiry by Ameen.

The report of an Ameen and evidence recorded oma local enguiry are evis
dence in the suit, and there is no legal objection to the parties to the suit agree-
ing that the evidence should bestaken before the Ameen, and that the matters
in dispute should be referred to bim for enquiry.

Baboos Chandra Madhab Ghose and Srinath Banerjes for appellant.

Baboo Jagadanand Mookerjes for respondent.

The judgment of the Court was delivered by

JacxsoN, J,—The decision of the lower Appellate Court is clearly 'erroueo‘\'xs,
Plaintiff sued to recover possession of some lands from which he had been
dispossessed in execution of & decree made in favor of the defendant against
a third pereon, under section 15 of Act XIV. of 1859: In the courge of the
ptoceedmgs, the plaintiff filed a list of witnesses which is tantamount to an
application for summons, and by order of the Court an Ameen was deputed
to hold a local enguiry; and report,

It seems that the main point in dispute was, whether that which the plaintiff
sues t6 recover was really land or water. Witnesses were not summoned, and,
consequently, no oral evidence was taken by the Court; but the Ameen ex«
amined witnesses on the spot, and madea report which was taken into consider~
ation by the Court, Onthat report, and on certain papers put in by plaintiff,
the Sudder Ameen gave him a decree.

The Judge in his decision says, * The Sudder Ameen ordered a locgl enquir
¢ before examining any witnesses in the Court, and it appears he examined none
* st all in Court at any time. This was not a proper course, Plaintiff raised
“ no objection however, nor did his Counsel in appeal until this Court pointed
“ out the omission.”

® Special Appeal, No. 866 of 1868, from a decree of the Add;txonu.l Judge of
Chittagong, revemng a decree of the Sudder Ameen of that distnct.





