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Before Mr. Justice Markby. 

S H E I K H FAIZIJLLA v. RAMKAMAL MITTER. 1868 
Principal' and Agent—Liability of Banian—Custom. Nov. 17. 

There is a presumption' in Calcutta that where a vendor of goods deals with a 
btoian of an European Arm, gud banian, he can only look to the banian for the 
price. 

Paliram and Bydonaih v. Paterson (t), and grant, Smith, and Co. v. Jugtibandw 
Shaw (3) followed. 

T H I S w a s a sui t t o r e c o v e r t h e sum of Rs . 1,894-8, be ing the 
ba lanceof the price of certain goood which the plaintiff alleged" 
h a d been sold and delivered by him' to two of the de f endan t s . 

T h e plaintiff w a s a dealer in h ides , car ry ing on business in 
Calcut ta . The defendant , R a m k a m a l Mitter, carr ied on business 
in Calcut ta , as a t r a d e r and ban ian , and t h e other defendants 
w e r e t h e m e m b e r s of the firm' of D. McMurphy and 0 6 . , a lso 
c a r r y i n g on business in Calcutta, as merchan t s a n d agents-. 

; T h e defendants , Messrs. McMurphy, in their wr i t t en s t a t emen t , 
den ied tha t the re w a s any privi ty of cont rac t between t h e m 
a n d t h e plaintiff. They al leged tha t a t t h e t ime t h e ' a l l e g e d 
t ransac t ion took place^ R a m k a m a l Mit ter w a s the i r ban ian ; 
a n d t h a t h e bought , t he goods* a s s u c h ; tha t they never a u t h o 
rized R a m k a m a l Mitter to pledge the i r credit for a n y goods 

, (t).-From this decision the defend- the Government Security in his own 
ant. Jadunath Chatterjee, appealed on name, the said Shibnath Chatterjee could, 

•two grounds : not have effected the breach of trust iri 
\st— That the judgment, was error question. Whereas the said Shibnath, 

neous , inasmuch as neither. fraud nor Chatterjee could, as. executor, have, 
rireach of trust w a s proved against him, obtained a' renewal of the Government 
but the Court in effect found that he Security in liis own name, or could, a& 
Mad acted bond, fide. executor, have made a good title to a 
• 2»<f.--That the Court w a s in error purchaser. 
i n f o l d i n g that the appellant hadassisteu On the 28th September 186$, the afi-
Ihe said Shibnath Chatterjee. to effect a peal was dismissed with ccis^s, and the 
breach of-trust which could hot have decree of tlie Court below affirmed, 
been effected without a transfer of toe (2) 2 Boulnois, £03. . 
"nature described in the evidence, and 13) Bourke, Pt. VII., 17. 
that without a transfer and a renewal of l f i I * 

i w i t h e h a n d s of the latter; assets of the'dfceGased for whiclr' • -
l ^ x n u s t account , and which h e i s liable to m a k e g o o d to t h e S R I ^ T l J 4 Y ~ 
estate (1)- KALI DEBI 

Attorneys for the plaintiff : Messrs. Owen and Bonnerjee. SHIBNATH 
Attorneys for Sh ibna th Chatterjee : Messrs. Beeby and Rutter. CHATTEBJEE. 
Attorneys for J a d u n a t h Chat te r jee : Messrs. Swinhoe Law, aftdffio-
At to rneys for Madhusudan; Banerjee : Messrs Currrdhers and Co. 
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or to buy any in their n a m e ; tha t they paid t h e pr ice of t h e 

IATDLLA ^oods purchased by their banian; t o h i m , a n d tha t they deal t 

«. wi th him alone in respect thereof. 

The evidence sufficiently appears in t h e j u d g m e n t . 

Mr. Jackson for the plaintiff. 

Mr. Woodroffe for t h e defendants , Messrs. McMurphy & C o ' 

T h e defendant , R a m k a m a l Mitter, did not appear . 

M A R K B Y , J .—On behalf of t h e m e m b e r s of the firm of 
McMurphy and Co., n o ques t ionhas been raised as to the value of 
the goods. Theon lyques t i on ra i s ed i s w h e t h e r o r not they a r e l i a -
blefor thepriceof t h e m . These two defendants a re European m e r 
chants , and par t of their business consisted in sh ipping hides t o 
E n g l a n d . T h e course of business s e e m s to have been tha t the* 
f i rm, w h e n in w a n t of h ides for sh ipmen t , gave direct ions to* 
R a m k a m a l Mitter , a n d h e w e n t and purchased goods subject 
t o inspection and approval by t h e firm, both as r ega rds qua l i t y 
a n d p r i c e ; and R a m k a m a l . Mit ter w a s enti t led to receive from 
t h e firm a certain fixed s u m , beyond the price, a s his profit o n 
t h e transaction. A s to this be ing the course of bus iness , t h e r e 
is no dispute . After the hides had been inspected and approved 
of by one of the firm, they w e r e sent t o the s c rew-house , 
a n d then shipped to E n g l a n d . I t cannot be denied, tha t u n d e r 
o rd ina ry c i rcumstances , accord ing to l a w , McMurphy and Co.: 
w o u l d be liable, as vendees of t h e h ides , w h e t h e r the i r n a m e 
h a d been used in t h e t ransac t ion by R a m k a m a l Mit ter o r 
no t , for a m a n w h o purchases goods by an agen t is l iable for 
t h e price of t h e m . But t h e defence is tha t in this case i t is-
not so, o w i n g to a par t icular cus tom in Calcut ta , t ha t w h e n 
t h e agen t is t h e banian of a European firm, the ban i an , and 
t h e b a n i a n a lone , is liable to the vendor s . And it is contended. ' 
t h a t in this case the deal ing be tween R a m k a m a l Mitter a n d 
McMurphy and Co. put h im in t h e posit ion of a ban ian w i t h 
respect to tha t firm, and tha t , the re fore , h e a lone is l iable. If, as 
is contended, the cus tom exists, t h e r e can be no doub t as to t h e 
soundness of the a r g u m e n t . W h e r e a cus tom exists a m o n g a w e l l -

defined and recognized class of persons , all cont rac ts m a d e by theni 
a r e to be construed exactly as if tha t cus tom had been ag reed t ion -
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S B x p r e s s t e r m s i n mak ing the contract . Tha t t h e c u s t o m d o e s 

d*5tist, t h a t w h e n a sale is made to a person occupying the posi
t i o n o f a ban ian , the ban ian alone is liable, seems to m e to be 
decided by author i ty which I ought not now to oppose. [Paliram 
and Bydonath v . Paterson (1) andGront , Smith, and Co v . Jugo-
bandu Shaw (2). ] I consider I am bound in this case to s t a r t 
w i t h the proposition tha t where a m a n deals with a ban ian , qua 
b a n i a n , the principal does not i ncur any liabili ty whatever . T h a t 
t h i s w a s so , unde r ordinary circumstances, was indeed a d m i t 
t e d by the pla int i f fs counsel , but it was denied that R a m k a m a l 
Mitter w a s a banian . I th ink , however, tha t he w a s . T h e 
plaintiff a n d the broker , w h o made the bargain, both call h i m 
a ban ian ; therefore on their evidence alone, if noth ing further 
h a d t ranspi red , I should have been bound to hold that being 
c a l l e d a banian , he mus t be considered as such; and that , on 
t h e au thor i ty of the cases to which I have referred, the cus tom 
applied. The custom, a m o n g the class of persons w h o observe 
it, wou ld not have been recognized by the Court as one of 
w h i c h , it wou ld take judicial no t i ce , unless tha t class of pe r sons 
h a d been, considered as certain and well-defined ; and , therefore, 
w h e n a m a n is called a banian, I a m primd facie bound to con
sider tha t he is in the ordinary position of persons so called. 
Mr. Woodroffe was , h o w e v e r , w i l l i n g to s h o w the exact r e l a 
t i o n be tween the part ies, and wished to put in the documen t 
c rea t ing that relat ion. This was objected to by the plaintiff on 
t h e g r o u n d that the private a r r a n g e m e n t be tween the defend 
a n t s and their se rvan t could not affect h im. Mr. "Woodroffe 
t h e n w e n t on t o show in w h a t w a y the defendants had deal t 
w i t h R a m k a m a l Mitter, the plaintiff still objecting. I t hough t 
t h e evidence admissible, t h o u g h I t hough t that the defendants 
w e r e not bound to give it. There is no th ing , however , in it w h i c h 
r e m o v e s R a m k a m a l Mitter from the position of an ordinary b a n i 
a n . The evidence leaves him in t h a t position. There is n o doubt 
a g r e a t deal in the position of a banian which dist inguishes h im 
f r o m a vendor , and it would be too much to say the firm and th© 
b a n i u a n we re in the relat ion of vendor and vendee. I can look o n 

t h e re lat ion o f the firm and the banian a s no other than o n e o f 
t h e forms of the relation of principal and agent, bu t the very g i s t 

o f t he a r g u m e n t is, tha t this i s an exceptional c a s e , a n d tha t t h e 

ord ina ry pr inciples of l a w a r i s i n g o u t o f t h a t r e la t iondonot a p p l y . 

(1) 2 Bouluois, 203. (2) Bourke, Pt. VII., 17. 
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Jtofifc On the whole , a s s u m i n g , as 1 consider I a m bound to do, tha^ 
SHEIKH t h e custom exists, I t h ink the first quest ion m u s t be answered ' 

FAIZ^ILLA j n f a v o r 0 f McMurphy and Co., tha t R a m k a m a l Mitter w a s * 
R'ASKAMAL banian, and that the liabili ty is his a lone. 

MIMER- The other par t of the case is sti l l , however , left perfect ly 
open. Although the plaintiff may not be able to say tha t R a m 
kamal Mitter was ,not a banian , and tha t lie did not deal w i t h 
h im as a banian, yet he can say that h e refused to m a k e a b a r 
gain onany^such t e rms as t h a t t h e contract should be considered 1 

as made with R a m k a m a l Mitter, as a banian , and h e m a y s h o w 
tha t he insisted on having both the securi ty of the E u r o p e a n 
firm and of R a m k a m a l Mitter. There is no th ing to prevent h in t 
from d o i n g t h i s . l t is a quest ion of fact w h a t the condit ions a n d 
t e rms were . W h a t the plaintiff may have intended to do , a n d 
w h a t security ho may have in tended to obta in , I a m not ca l led 
on to decide. There being this pecul iar p resumpt ion in Calcut ta , 
tha t the seller can look t o the ban ian for his pr ice, and t o . t h e 
banian alone, and it being s h o w n tha t the plaintiff w a s deal ing 
wi th a banian, it lies on h im to show that the employe r s of the 
ban ian have consented to take on them a liability which , in 
ord inary cases, would not ar ise . The na tu re of a banian ' s bus i 
ness precludes h im from hav ing any genera l au thor i ty to p l edge 
the credit of his principal. The plaintiff m u s t t hen show e i ther 
tha t the defendants consented to pledge their credit , or tha t they ' 
consented to take tho liability on them. This the plaintiff ha s , in' 
my opinion, failed to do. The fact that one of the defendants in - ? 

spec ted the goods, is qui te consistent wi th t h e emp loymen t of 
R a m k a m a l Mitter as a banian , and all their subsequen t conduct , 
as stated by themselves , is consistent wi th the same posit ion; ' 
An a t tempt has indeed been m a d e by the plaintiff to prove t ha t 
the defendants admitted thoir liability, and upon this point the r ^' 
is a considerable conflict of evidence. I a m not satisfied of this . ; 

on the contrary I believe t h e denial of the two defendants t h a t ' 
they did more t han refer the plaintiff, and those w h o applied 6ri ; 

his behalf, to the banian for payment ; and tha t they m a d e s o m e ' 
endeavour to induce the banian to fulfil h is du ty as an hones t 
m a n , arid pay over to the plaintiff t he money w h i c h h e received 
from themselves. 

Attorney for t h e plaintiff: Mr. Gillanders. 
Attorney lot t he defendants : Mr. G. J. Oliver. 
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