CASES

DETERMINED BY
THE HIGH COURT OF JUDICATURE,
AT FORT WILLIAM IN BENGAL,

IN ITS

ORIGINAL JURISDICTION.

Before Mt. Justice Phear.
‘SRIMATI JAYKALI DEBI ». SHIBNATH CHATTERJER.
‘Hindu Executor —Probate.

Government Promissory Notes belongmg to the estate of a deceased Hiudu were
éndorsed over, withiout consideration, by A (who had taken out probate of a forged
will, and was acting under the same as executor) o B, who received the same bond
fide, butwithouf dueinquiry ; and on obfaining a renewal of the same, endorsed the
renewed Paper back to A, for the purpose of enabling him to raise money thereon,
believing that A had a right so to do. Held, that B was liable to account to- the
representatives of the deceased for the value of the said Promissory Notes as assets
of the deceased come into his hands.

«The property in the moveabls estate of a deceased Hindu does not pase to . his:
executor, as such,

This suit was brought by Jaykali Debi, as widow and heiress
of one Ramgopal Banerjee, late a Hmdu inhabitant of Calcutta,
against Shibnath Chatterjee, Madhusudan -Banerje¢, Jadunath
Chatterjee, and Biswanath Haldar, for an'account as against’
Shibnath Chatterjee, of the estate of the deceased Ramgopal
Banerjee, and for a declaration that the other defendants (who
were charged with receiving portions of the estate infraudulent
collusion with the first'defendant) were trustees for the' plaintiff”
of such portions of the estate of the deceased as had come into
their hands respectively. The suit was withdrawn ag against
Biswanath Haldar, with libérty to bring a fresh suit.
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It appeared on the evidence, that Shibnath Chatterjee, after the

SRIMATI JAY- death of the testator, set up, in coinbination with Madhusudan-

KALI DEBIL
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Banerjee, a forged document, purporting to be the last Will
of the said Ramgopal Banerjee, and obtained probate of the

CuatteRiEE. amein 1860, shortly after the death of Ramgopal, and actedas

executor under the same until it was set aside by a decree of
Mr. Justice Phear, on the Testpmentary and Intestate side of
the High Court, on the 7th February 1866.

The defendant, Shibnath Chatterjee, while acting as executors
endorsed over certain Government Promissory Notes to the
defendant, Jadunath Chatterjee, his cousin, (then a young man
under 20 years of age), and desired him to procure new Notes
from the Government Treasury in his own name and re-indorse
the same to the said Shibnath Chatterjee, and the said Shibnath
Chatterjee alleged, as a reason for this proceeding, that he had
occasion to raise money on the said Promissory Notes, but that
the Bank of Bengal would not adva.nce money upon his
indorsement as éxecutor.

Two pieces of Government Paper which had formed part’of
the estateofthe deceased, had heen handed into Court by
Madhusudan, and other papers handed into Court wereidentified
as having also formed part of the estate of deceased.

Mr. Woodroffe for the plaintiff.

Mr. Lowe for the defendant, Madhusudan Banerjos.
Mt. Graham for Jadunath Chatterjee.
The Judgment of the Court was as follows:

PHEAR, J.—This suxt is the natural sequel to that which was
brought before me a few months ago on the Ecclesiastical side
of this Court, and during the course of the present trial I have
seen very much to assure me of the correctness of the conelu~
sion to which.the Court then arrived, namely, that the Wilt
propounded by Shibnath Chatferjeeas the Will of his father-
in-law, Ramgopal Banecrjee; was not in faet his Will. It is
conceded that under the judgment them given, standing, asit
does, unreversed, Shibnath Chatterjée is' bound to accountto the
1paintiff for all the assets of Ramgopal which came to his handy
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Fhe usual decree will, therefore, be made against him with the 1866
declaration that all the Goyernment Paper which has been SRMATL Jay-
marked in Court, did form part of the intestate’s estatein Shib- “mvnm
nath’s hands. SHIBNATH

[t follows, as a matter of course, that Madhusudan must be Guarmonree.
fhade responsible for the two pieces of Paper endorsed to him
by Shibnath, as executor of the alleged Will. He put himself
forward as having been a witness to the publcation of that Will
by Ramgopal, and by his false testimony in Court, and his sig~-
nature on the document, supported Shibnath’s (for a time suc.
cessful) fraud. It is not necessary to determine the exact point
of time when he first became implicated in the transaction. Pro-
bably he was so at the earlies t period, if he was not the actual
originator of the scheme. At any rate, he cannot be allowed to
draw advantage from the character conferred on Shibnath by
thelrevoked probhate while it remained in force, because he
himself was an active party in obtaining that probate from the
Court by fraud and deceit. But, further, I disbelieve the account
which he gives of the mode in which he became possessed of
the two pieces of Paper, and I do not doubt that they form
part of the plunder of Ramgopal's estate which fell to his share
inconsideration of the all important aid afforded by him towards
setting up the pretended Will. It must be declared that those
two pieces of Papar formad part of Ramzopol’s estate in Mad-
Jhusudan’s hands, and he must account for them at their then
value with the interest borne by them, and for all premiums or
honuses which may have been derived by the sale of them or
otherwise.

As to the case of Jadunath Chatterjee, I have felt considerable
doubt. He gave his evidence in thewitness box in a very
trustworthy manner, and I accept his story as true. According
to his representations the part which he took in the dealings
with the intestate’s estate was entirely free from any dishonest
intention. He was, at the time a young man not 20 years of
age, and but lately come from School or College.  He was also
a'near relation of Shibnath’s, possessing implicit faith in the
latter’s integrity and ability in business matters, and probably
1 might add a becoming eonsciousness of his own inexperience.
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In this sxtuntlon Shibnath came to him, and stated that he

SRIMATL JAY- ywanted money to meet the necessary expenses for the manages

KALL DEBIL
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CRATYERIEE.

ment of the deceased’s estate, and that he had trigd to obtain it
from the Bank of Bengal on deposit of Comyany’s Paper be~
longing to Ramgzopal, but that the Bank would not accept an
exccutor’s endorsomant. . Under these circumstances, Shibnath
proposed to enlorse the paper to Jadunath, with the view to
Jadunath’s obtaining a renewal of it in his own name and then
eadorsing the renewed Paper back to Shibnath. In this way hey
Shibnath, would obtain- Paper of value equal to that of the
original, disembarrassed of any special title, which he could
deal with, indepondently of his repersentative character. Jadu-,
nath without hesitation or suspicion acceded to his cousin’s
proposition. Shibnath obtained the clean Paper, and I need,
hardly add, as soon as he obtained- it, applied it to his own pur:
poses, anl thus fraudulently wasted the estats to an enormous
extent. Jadunath's part in tho transaction appears then to
amount to this. With full knowledge of the trust, he enableﬂ
Shibnath to convey tostrangers without notice. This bei ng so,
to whatover extent, notice of the trust could have operated . to
protect the estate, to that extent I mast hold Jadunath responsi-
ble for the waste which has ensued.

“Here ‘the question presents itscll, would notice of the trust
have affected strangers taking under it? In other words, could a
stranger take Government Papor under endorsement from a
Hindu executor of the last endorsee as such, without enquiring
jnto the executor's power of dealing with it? I suppose. it is
now clear that probate does not confer, upon the excoutor or a
Hindu Will, any personal rights of proparty analogous in any
way to an English estate orinterest. The Will gives him JuSC
such powers of dealing with the proporty comprelwnded in it,
as its words express, and no more. Bayond the scopeof. the
will, and so far as he is not constructively restricted by
its directions, it may be that he has the powers which are
implied in the bare authority of a managdr during mmomty
but these are all he can claim. At any rate, this doctrme
seems to have been laid down with regard to immoveable
property in tho ecase of Sreemufly Dossee v. Tarachurn
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ﬁ&mdoo Chowdry (1), by which I readily admit myself bound to a5 -
Béguided. Tt follows that a stiinger would not be allowed with Sat 3xv-
ipunity to take immoveable property from an executor, unless e Drnt
he could show that he had previously satisfied himself by rea- smumt
sonable enquiry that the alienation was justified either by the CGvATTERIEE.
directions to be found in the Wil] or by the exigencies of the

estate (see Honeemar Prasad Panday v. Mussamut Babooee Manraj
Kunwaree) (2). Newl apprehend that moeveable property is, with-

out doubt, according to Hindu law, in the same predicament as
immoveable property. Unless then Government Paper stands in

some exceptional position,I must say that Jadunath (innocent as

I consider him to have been in intention) took the paper with

the executor’s trust upon it, and although, in one sense he did

not waste the property himself, yet having become responsible

for the due administration of so much of it as passed through his

hands, he must answer for the waste which by his re-conveyance

to Shibnath heenabled the latter to effect, unless he can show that

he was deceived into supposing that Shibnath was acting within

his powers. And if any distinction exists in favor of Govern-

ment Paper, it must rest upon some principle which will lead a

Court of Equity to refrain from enforcing a trust, rather than

that any impediment should be placed in the way of the free
transfer from hand to hand of this particular form of proprie-

tary right. Such would be the case, probably, if itde facot

formed part of the.currency of the country. But it does not,

in any sense, occupy this position, and I am not aware of any

reason which would cause a Gourt of Equity to treat Govern-

ment Paper, as it is commonly termed, differently from private
Promissory Notes passing by endorsement. The contract

which is expressed on the face of the two documents respectively,

is the same in each, and the benefit of it is assignable in like

manner in both instances. I am unable to detect any specia]

equity as attaching to the bare fact that the Governor General

in Council is the promisor. Now obviously the benefit of a con-

tract which is to be rendered in money, is strictly property, and

(1) Bouke, Pt, VIL, 48. {2) 6 Moore, I, A., 393.
85
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.86 1can discovermo reason resting on-the nature of the- suhject‘
s Ju—why an executor should have the power of conveying prow
1‘“""" msm perty of ‘this kmd away from the estate when he would be
Smmsnﬂ powerless to give, a good title in respect of any other. I con-
1CHRYEAIEE. -cejve then that the. restrictionson a Hindu executor’ s power
+of. ahenatmfr the testator’ s property laid down in Sreemutty

Dasz v Tamcharan Coondoo Chowdry (1), apply to his power of
'ass1gmng away any contract; and, therefore, as a particular

case to his power of passing hy endorsement a Bill of Exchange

-or Prormssory Note; and I must, therefore, treat Jadunath as at

least bound to assure himself that Shibnath was justified in
reahzmg so much of the Government Paper as he took part in
converting into money. Now, Jadunath admits that he made

no. enquiry whatever on this point. Doubtless, had he done sa

Yong fide, and been misled by Shibnath’s representations and

hy anything thatappearedin the pretended Will, he might

"haye been exonerated in a Court of Equity from hablhty for the
c,onstructwe trast; or again, even in the ahsence of enquiry on

his part, had Shibnath; in fact, possessed rightful authority

to,deal; as he did, with the Paper, there would have been no

resxdual liability which could attach to Jadunath, notwithstand-

mg his imprudent want of caution in the mode in which he
implicated himself in.the trust. But neither of these circum-

stances occurred. The supposed Will was only so much waste

'papér., angd the powers, slight as they were, which it purporig
‘to.confer an_Shibnath, were absolutely = worthless. It is not
‘contended that outsidethe Will, Shibnath had any justification

‘for selhng the 1q,rge amount of Paper which Jadunath took

from him, [a truth, it must be.admitted, that whether the Will

‘stoad or not, Shlbnath 's act, to which Jadunath was privy, was
-one of pure waste ; and as I havealready said, Jadunath is under .

the cxrcumstances unable to claim the protection which a reason~

able enquiry might posmbly have obtained for him. On the whole,

then, I find myselfobliged, however reluctantly, to declare that

all theGovernment Paper endorsed by Shibnath to Jadunath was

1) Bourke, Dt. VL, 48,
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imithe hands of the latter, assets: of the'deceased for which ,Y.W.,i%_
Bemust account, and which ke is liable to make good to the mﬁ“ﬂ@”‘

estate (1)- v EKALI DEBI
Attorneys for the plaintiff : Messrs. Owen and Bonnerjee, SEBT;ATH-

Attorneys for Shibnath Chatterjee : Messrs. Beeby and Rufter.  Cuarreme.
Attorneys for Jadunath Chatterjee : Messrs. Swinhoe Law, and€o-
Attorneys for Madhusudan: Banerjee : Mgssrs Curruthers and Co.

Before Mr. Justice Markby. .

SHEIKH FAIZULLA v. RAMKAMAL MITTER. 1868
Principal and Agent—Liability of Bunian—Custom. Nov. 17,

There is a presumption in Calcutta that where a vendor of goods deals with a-
banian of an European firm, gu# banian, he can only look" to the banian for- the-
price.

Paliram and Bydonatk v. Paterson (2], and Grant, Smith, an . V. -
Shamw (3) followed. %, ’ » A 0. . Jugovandu

Tuis was a suit to recoverthe sum of Rs. 1,894-8, being the
balance of the price of certain goood which the plaintiff alleged
had been sold and delivered by him to two of the defendants.

The plaintiff was a dealer in hides, carrying on business in
Caleutta. The defendant, Ramkamal Mitter, carried on business
in Calcutta, as a trader and banian, and the other defendants
were the members of the firmr of D. McMurphy and Cd., also
carrying on business in Calcutta, as merchants -and agents.

‘The defendants, Messrs. McMurphy, intheir written statemerit,
denied that there was ahy privity of comtract betweeér them:
and the plaintiff. They alleged thatat the time the alleged.
transaction took place, Ramkamal Mittér was their Bahian ;
and that he bought, the goods, as such ; that they never autho-
rized Ramkamal Mitter to pledge their credit: for ahy goods
. {D.—From this decision the 'defend- the Government :Secnrity. in- hib .dwi
ant. Jadunath Chatterjee, appealed on. name, the said Shibnath Chatterjeecould.
“two grounds = "ot have effected the breactt of trust in

1st.—That the judgment, was erro- question, Whereas . the sald. Shibuath
neous, inasmuch as neither fraud nor Chatterjee could, as execntor, have
Breach of trust was provéd against Him, obtained a'renewal of ihe Goyernm‘ent
but the Court in effect. found that he Security in his'own nameé, or g@l,llﬁ; B
Had acted bond fide. } executor, have made a good title toa
» end.~That ihe Court - was in error purchaser.

in. holding that the appellanthadassisted . On the 28th Septemper 1866, the ap-
ihe said Shibnath Chatterjee to effect a peal was dismissed  with cdsts,.and the

Dbreach of trust which could not have decrée of the Gouft below dffirmed.
Dbeen effected without a transfer of the - (2)2 Boulneis, 203, -

nature described in thé evidence, and  (3) Bour_kﬁ‘eﬁ"ll’t. Vi, 17,

that Wwithou! a tfansfer and a renéWal of !





