
CASES 
DETERMINED BY 

T H E H I G H C O U R T OF J U D I C A T U R E , 

AT FORT WILLIAM IN' BENGAL, 

IN ITS 

O R I G I N A L J U R I S D I C T I O N . 

C I V I L . 

I 8 6 0 

Before Mt. Justice Phear. i u t y * 

SRIMATI JAYKALI DEBI v. SHIBNATH CHATTERJEE. 

Hindu Executor—Probate. 

Government Promissory Notes belonging to the estate of a deceased ffiudu -were 
indorsed over, without consideration, by A (who had taken out probate' of a' forged' 
Will, and was acting under the same as executor) to B, who received the same bonS, 
fide, but without dueinquir'y; and on obtaining a renewal of the same, endorsed the 
renewed Paper back to A, for the purpose of enabling him to raise money thereon, 
believing that A had a right so to do. Held, that B was liable to account to the 
representatives of the deceased for the value of the said Promissory Notes as assets 
of the deceased come into his hands. 

<The property in the moveable estate of a deceased Hindu does not TOSS to his 
executor, as such. 

This suit w a s brought by Jaykali Debi, a s widow and heiress 
o f o n e Ramgopal Banerjee, late a Hindu inhabitant o f Calcutta, 
against Shibnath Chatterjee, Madhusudan Banerjee, Jadunath 
Chatterjee, and Biswanath Haldar, for a n account as against 
Shibnath Chatterjee, of the estate o f the deceased Ramgopal 
Banerjee, and for a declaration that the other defendants'(who' 
were charged with receiving portions o f the estate in fraudulent 
collusion with the first defendant) W e r e trustees for the plaintiff 
o f such portions o f t h e estate o f the deceased as had come into 
their hands respectively. The suit was withdrawn a s against 
Biswanath Haldar, With liberty to bring a fresh suit. 
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I t a p p e a r e d o n t h e e v i d e n c e , t h a t S h i b n a t h C h a t t e r j e e . , a f t e r t h e 
" d e a t h o f t h e t e s t a t o r , s e t u p , i n c o m b i n a t i o n w i t h M a d h u s u d a n 

B a n e r j e e , a f o r g e d d o c u m e n t , p u r p o r t i n g t o b e t h e l a s t W i l l 
o f t h e s a i d R a m g o p a l B a n e r j e e , a n d o b t a i n e d p r o b a t e o f t h e 
s a m e i n i 8 6 0 , s h o r t l y a f t e r t h e d e a t h o f R a m g o p a l , a n d a c t e d f a s 
e x e c u t o r u n d e r t h e s a m e u n t i l i t w a s s e t a s i d e b y a d e c r e e o * 
M r . J u s t i c e P h e a r , o n t h e T e s t a m e n t a r y a n d I n t e s t a t e s i d e o f 
t h e H i g h C o u r t , o n t h e 7 t h F e b r u a r y 1 8 6 6 . 

T h e d e f e n d a n t , S h i b n a t h C h a t t e r j e e , w h i l e a c t i n g a s e x e c u t o r * 
e n d o r s e d o v e r c e r t a i n G o v e r n m e n t P r o m i s s o r y N o t e s t o t h e 
d e f e n d a n t , J a d u n a t h C h a t t e r j e e , h i s c o u s i n , ( t h e n a y o u n g m a n 
u n d e r 2 0 y e a r s o f a g e ) , a n d d e s i r e d h i m t o p r o c u r e n e w N o t e s 
f r o m t h e G o v e r n m e n t T r e a s u r y i n h i s o w n n a m e a n d r e - i n d o r s e 
t h e s a m e t o t h e s a i d S h i b n a t h C h a t t e r j e e , a n d t h e s a i d S h i b n a t h 
C h a t t e r j e e a l l e g e d , a s a r e a s o n f o r t h i s p r o c e e d i n g , t h a t h e h a d 
o c c a s i o n t o r a i s e m o n e y o n t h e s a i d P r o m i s s o r y N o t e s , b u t t h a t 
t h e B a n k o f B e n g a l w o u l d n o t a d v a n c e m o n e y u p o n h i s 
i n d o r s e m e n t a s e x e c u t o r . 

T w o p i e c e s o f G o v e r n m e n t P a p e r W h i c h h a d f o r m e d p a r t " o f 
t h e e s t a t e o f t h e d e c e a s e d , h a d b e e n h a n d e d i n t o C o u r t b y 
M a d h u s u d a n , a n d o t h e r p a p e r s h a n d e d i n t o C o u r t w e r e i d e n t i f i e d 
a s h a v i n g a l s o f o r m e d p a r t o f t h e e s t a t e o f d e c e a s e d . 

M r . Woodroffe f o r t h e p l a i n t i f f . 
M r . Lowe f o r t h e d e f e n d a n t , M a d h u s u d a n B a n e r j e e . 
M r . Graham f o r J a d u n a t h C h a t t e r j e e . 
T h e j u d g m e n t o f t h e C o u r t w a s a s f o l l o w s : 

P H E A R , J . — T h i s s u i t i s t h e n a t u r a l s e q u e l t o t h a t w h i c h w a s 
b r o u g h t b e f o r e m e a f e w m o n t h s a g o o n t h e E c c l e s i a s t i c a l s i d e 
o f t h i s C o u r t , a n d d u r i n g t h e c o u r s e o f t h e p r e s e n t t r i a l I h a v e 
s e e n v e r y m u c h t o a s s u r e m e o f t h e c o r r e c t n e s s o f t h e c o n c l u ­
s i o n t o w h i c h t h o C o u r t t h e n a r r i v e d , n a m e l y , t h a t t h e W i l t 
p r o p o u n d e d b y S h i b n a t h C h a t t e r j e e a s t h e W i l l o f h i s f a t h e r -
i n - l a w , R a m g o p a l B a n e r j e e j w a s n o t i n f a e t h i s W i l l . I t i s 
c o n c e d e d t h a t u n d e r t h e j u d g m e n t t h e a g i v e n , s t a n d i n g , a s i t 
d o e s , u n r e v e r s e d , S h i b n a t h C h a t t e r j e e i s b o u n d t o a c e o u n t t o t h o 
I p a i n t i f f f o r a l l t h e a s s e t s o f R a m g o p a l w h i c h c a m e t o h i s h a n d s 
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t h e u sua l decree wil l , therefore, be made aga ins t h i m wi th t h e 1866 
dec la ra t ion tha t all the Government Paper w h i c h h a s been SRIMATI JAY-
f&arked in Court , did form par t of the intestate 's es ta te in Shib- K A L I 

It follows, as a mat te r of course , tha t Madhusudan m u s t be 
m a d e responsible for the two pieces of Paper endorsed to h i m 
by Shibna th , as executor of the alleged W i l l . He p u t h imse l f 
forward as hav ing been a wi tness to the publcation of tha t Will 
by R a m g o p a l , and by his false test imony in Court , and his s i g ­
n a t u r e on the document , supported Shibna th ' s (for a t ime s u c ­
cessful) fraud. It is not necessary to determine the exact p o i n t 
of t ime w h e n h e first became impl ica ted in the transaction. P r o ­
bably he was so at the earlies t period, if he was not the ac tua l 
o r ig ina to r of the scheme. At any ra te , he cannot be al lowed to 
d r a w advan tage from the character conferred on Sh ibna th by 
the^ revoked proba te whi le it remained in force, because h e 
himself was an active par ty in obta in ing that probate from tho 
Cour t by fraud and deceit. But, further, I disbelieve tho accoun t 
w h i c h he gives of the mode in wh ich he became possessed of 
t h e two pieces of Paper , and I do not doubt tha t they fo rm 
p a r t of the p lunder of Ramgopa l ' s estate wh ich fell to his sha re 
incons ide ra t ion of the all impor tan t aid afforded by h i m towards 
se t t ing up the pretended W i l l . It mus t be declared tha t thoso 
t w o pieces of Paper formed par t of Ramgopot ' s estate in Mad-
h u s u d a n ' s hands , and he mus t account for t h e m at t h e i r t h e n 
va lue wi th the interest borne by them, and for all p r e m i u m s o r 
bonuses which may have been derived by the sa le of t h e m o r 
o t h e r w i s e . 

As to the case of Jaduna th Chatterjee, I have felt considerable 
d o u b t . Ho gave his evidence in t h e wi tness box in a very 
t r u s t w o r t h y m a n n e r , and I accept his s tory as t rue . According 
to his representa t ions the par t w h i c h he took in the dea l ings 
w i t h the intestate 's estate was ent i rely free from any dishonest 
in tent ion. H e w a s , a t the t ime a y o u n g m a n not 50 years of 
a g e , and but lately come from School or College. He w a s a l so 
a nea r relat ion of Shibnath ' s , possess ing implicit faith in t h e 
l a t t e r ' s in tegr i ty and ability in business mat te rs , and p r o b a b l y 
.1 m igh t add a becoming consciousness of his o w n inexper ience . 

nath's hands. 
V. 

SHIBNATH 
CiutrEnjEE. 
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l 9 i ( i I n this situation Sh ibna th c a m e to h i m , a n d stated t h a t he 

* t " * T ^ g I

Y " wanted money to meet the necessa ry expenses for the m a n a g e " 
v. ment of the deceased's estate , and tha t he had t r ied to obta in i t 

SHIBSA.TH j . m t ] i e g a n ] i 0 f Beno-ai o n deposit of Gomyany ' s P a p e r b e * 
longing to Ramgopa l , bu t tha t the Bank wou ld not a c c e p t a n 
executor 's ondorsomjnt . Under these c i rcumstances , S h i b n a t h 
proposed to e n l o r s e the paper to J a d u n a t h , wi th the v iew to 
Jaduna th ' s obta in ing a r e n e w a l of it in his o w n n a m e a n d t h e n 
endors ing the renewed Paper back to Sh ibna th . In th is w a y h e , 
Shibnath , wou ld obtain P a p e r of va lue equal to t h a t of the 
original , d i sembarrassed of any special t i t le , wh ich he c o u k l 
deal w i th , independent ly of his repersenta t ive cha rac t e r . J a d u ­
nath wi thou t hesitation or suspicion acceded to his cous in ' s 
proposit ion. Shibnath obtained the clean Papor , and I need, 
ha rd ly add, as soon as ho obtained it, applied it to his o w n p u r 7 

poses, a n l thus fraudulently was ted the estate to an e n o r m o u s 
extent. Jaduna th ' s pa r t in tho t r ansac t ion appea r s then to 
a m o u n t to th is . W i t h full k n o w l e d g o of t h e t r u s t , he e n a b l e d 
Shibnath to convey to s t r ange r s w i t h o u t not ice . This bei n g so» 
to whatover extent , notice of tho t ru s t could have opera ted to 
protect tho estate, to that extent I m a s t hold J a d u n a t h respons i ­
ble for the was te which has ensued . 

Here t h e question presents itself, w o u l d not ice of the t ru s t 
have affected s t rangers t ak ing u n d e r it ? In o ther w o r d s , could a 
s t r anger take Government Paper unde r endor semen t f rom a 
Hindu executor of the last endorsee as such , w i thou t e n q u i r i n g 
into the executor 's power of dea l ing wi th i t ? I suppose i t is 
n o w clear tha t probate does not confer, upon the execu tor or a 
Hindu W i l l , any personal r igh t s of propor ty a n a l o g o u s in any 
w a y to an Engl i sh estate or interest . T h e W i l l gives h im j u s t 
such powers of deal ing wi th t h e propor ty comprehended in i t * 
as its words express, and no m o r e . Beyond the scope of t h e 
wi l l , and so far as he is not construct ively res t r ic ted b y 
its directions, it may bo t ha t he has the powers wh ich a r e 
implied in the bare au thor i ty of a m a n a g e r d u r i n g minor i ty • 
bu t these a re all he can c la im. At a n y r a t e , this doc t r ine 
seems to have been laid d o w n wi th r e ga rd to immoveab le 
proper ty in tho case of SrQemn}ty Dosses v. Tarachurn 
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0Rmdoo Chowdry ( 1 ) , by which I readily admit myself Bound to 1 8 6 6 ^ , 

£e gu ided . I t follows tha t a s t ranger would not be a l lowed w i thSMMA.TI JX.T-

iftapunity to take immoveable property from an executor , un less K A - L I D X B I 

he could siiow that he had previously satisfied himself b y rea- S H U M / H K 

sonable enqui ry tha t t h e al ienat ion w a s justified e i ther by the CBATTMJM. 

direct ions to be found in the W i l l o r by the exigencies of the 
estate (see Honevman Prasad Panday v. Mnssarimt Babooee Manraj 
Ktinwaree) (2), N o w l apprehend that moveable property is , with­
out doub t , accord ing to Hindu law, in the same predicament as 
immoveable proper ty . Unless then Government Paper s tands in 
$ome exceptional posi t ion, ! m u s t say that Jaduna th (innocent as 
I consider h i m to have been in intention) took the paper with 
the executor 's t rus t upon it, and a l though , in one sense he did 
not was te the property himself, yet hav ing become responsible 
for the d u e adminis t ra t ion of so much of it as passed t h r o u g h his 
h a n d s , he m u s t answer for the was te which by his r e -conveyance 
to Shibnath he enabled the lat ter to effect, unless he can s h o w that 
he w a s deceived into supposing tha t Shibnath was act ing w i t h i n 
his powers . And if any distinction exists in favor of Govern­
m e n t Paper , it m u s t rest upon some principle w h i c h wil l lead a 
C o u r t of Equi ty to refrain from enforcing a t r u s t , r a the r than 
t h a t any impediment should be placed in the w a y of the free 
t rans fe r from h a n d to hand of this par t icular form of p r o p r i e ­
t a r y r igh t . Such would be the case, probably, U it'defacot 
formed par t of the currency of the country . But it does not, 
in a n y sense, occupy this position, and I a m no t a w a r e of a h y 
reason w h i c h wou ld cause a Court of Equi ty to t rea t Gove rn ­
m e n t Paper , as it is commonly termed, differently from pr iva te 
P romis so ry Notes passing by endorsement . The con t rac t 
w h i c h is expressed on the face of the two documents respect ively, 
is t h e s a m e in each, and the benefit of it is assignable in l ike 
m a n n e r in both instances . I am unable to detect any special 
equi ty as a t tach ing to the ba re fact tha t t h e Governor General 
in Council is the promisor . N o w obviously the benefit of a con­
tract which is to be rendered in money, is strictly proper ty , and 

(i) Bouke, Pt, VII., 48. (2) 6 Moore, I, A., 393. 

8 it 
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(!) Pourke, Pt. VII., 48. 

. W66 j c a n discover: no reason res t ing on the n a t u r e of the subject* 
s » M A T i ' j A * - w h y an executor should have the power of -conveying proA' 

^ " J ^ 6 1 perty of this k ind a w a y from the estate w h e n h e would he 
SHIBSATH powerless to give, a good ti t le in respect of a n y o the r . I con-

'cejvethen that the restr ict ions on a Hindu e x e c u t o r ' s p o w e r 
of al ienating the t e s t a t o r ' s , p roper ty laid; d o w n in SreemutVy 
Dasi v. TaraehavanCoondoo Chowdry(\), apply to h i s power of 
ass igning a w a y any c o n t r a c t ; a n d , therefore, as a part icular 
case to his power of pass ing by, endorsement a Bill of Exchange 
or Promissory, Note; and I mus t , therefore , t reat J a d u n a t h a s at 
least bound to assure himself t h a t Sh ibna th w a s justified in 
real iz ing so m u c h of the Government Pape r as h e took pa r t ift 
conver t ing into money. N o w , J a d u n a t h admi t s tha t he made 
n o enquiry whatever on this poin t . Doubtless , had he done so 
bond fide, and been misled by S h i b n a t h ' s representa t ions and 
b y anyth ing tha t appeared in the pre tended W i l l , he migh t 
haye been exonerated in a Court of Equ i ty from liabili ty for the 
construct ive t r u s t ; or aga in , even in the absence of enqu i ry on 
h is par t , had Shibnathj in fact, possessed r ightful au thor i ty 
to,deal* as he did, w i th the P a p e r , the re wou ld have been no 
res idual l iabili ty whichoould at tach to J a d u n a t h , n o t w i t h s t a n d ­
ing his imprudent w a n t of caut ion in the m o d e in wh ich he 
implicated himself in. t he t rus t . B u t ne i ther of these c i r c u m ­
stances occurred . The supposed W i l l w a s only so m u c h was te 
paper , and, the powers , s l ight as they w e r e , w h i c h it purpor t s 

.to ;confer on Shibna th , w e r e absolutely wor th less . It is not 
contended tha t outside the W i l l , Sh ibna th h a d a n y justification 
for selling the l a r g e a m o u n t of Pape r w h i c h Jaduna th took 
from him,. In t ru th , it m u s t be admi t ted , tha t whe the r the W i l l 
s tood or not, Shibnath ' s act, to wh ich J aduna th w a s privy, was 
one of p u r e w a s t e ; a n d as I have a l ready said, J aduna th is unde r 
the circumstances unable to claim the protection which a reason­
able enquiry migh t possibly have obta ined for h i m . On the whole , 
then , 1 find myself obliged, however re luctant ly , to declare tha t 
a l l the Government Paper, endorsed by Sh ibna th to J a d u n a t h was 
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Before Mr. Justice Markby. 

S H E I K H FAIZIJLLA v. RAMKAMAL MITTER. 1868 
Principal' and Agent—Liability of Banian—Custom. Nov. 17. 

There is a presumption' in Calcutta that where a vendor of goods deals with a 
btoian of an European Arm, gud banian, he can only look to the banian for the 
price. 

Paliram and Bydonaih v. Paterson (t), and grant, Smith, and Co. v. Jugtibandw 
Shaw (3) followed. 

T H I S w a s a sui t t o r e c o v e r t h e sum of Rs . 1,894-8, be ing the 
ba lanceof the price of certain goood which the plaintiff alleged" 
h a d been sold and delivered by him' to two of the de f endan t s . 

T h e plaintiff w a s a dealer in h ides , car ry ing on business in 
Calcut ta . The defendant , R a m k a m a l Mitter, carr ied on business 
in Calcut ta , as a t r a d e r and ban ian , and t h e other defendants 
w e r e t h e m e m b e r s of the firm' of D. McMurphy and 0 6 . , a lso 
c a r r y i n g on business in Calcutta, as merchan t s a n d agents-. 

; T h e defendants , Messrs. McMurphy, in their wr i t t en s t a t emen t , 
den ied tha t the re w a s any privi ty of cont rac t between t h e m 
a n d t h e plaintiff. They al leged tha t a t t h e t ime t h e ' a l l e g e d 
t ransac t ion took place^ R a m k a m a l Mit ter w a s the i r ban ian ; 
a n d t h a t h e bought , t he goods* a s s u c h ; tha t they never a u t h o ­
rized R a m k a m a l Mitter to pledge the i r credit for a n y goods 

, (t).-From this decision the defend- the Government Security in his own 
ant. Jadunath Chatterjee, appealed on name, the said Shibnath Chatterjee could, 

•two grounds : not have effected the breach of trust iri 
\st— That the judgment, was error question. Whereas the said Shibnath, 

neous , inasmuch as neither. fraud nor Chatterjee could, as. executor, have, 
rireach of trust w a s proved against him, obtained a' renewal of the Government 
but the Court in effect found that he Security in liis own name, or could, a& 
Mad acted bond, fide. executor, have made a good title to a 
• 2»<f.--That the Court w a s in error purchaser. 
i n f o l d i n g that the appellant hadassisteu On the 28th September 186$, the afi-
Ihe said Shibnath Chatterjee. to effect a peal was dismissed with ccis^s, and the 
breach of-trust which could hot have decree of tlie Court below affirmed, 
been effected without a transfer of toe (2) 2 Boulnois, £03. . 
"nature described in the evidence, and 13) Bourke, Pt. VII., 17. 
that without a transfer and a renewal of l f i I * 

i w i t h e h a n d s of the latter; assets of the'dfceGased for whiclr' • -
l ^ x n u s t account , and which h e i s liable to m a k e g o o d to t h e S R I ^ T l J 4 Y ~ 
estate (1)- KALI DEBI 

Attorneys for the plaintiff : Messrs. Owen and Bonnerjee. SHIBNATH 
Attorneys for Sh ibna th Chatterjee : Messrs. Beeby and Rutter. CHATTEBJEE. 
Attorneys for J a d u n a t h Chat te r jee : Messrs. Swinhoe Law, aftdffio-
At to rneys for Madhusudan; Banerjee : Messrs Currrdhers and Co. 




