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419, . s ubs t i t u t ea conviction under.seetion 93o f Act XK. of.186.6' 
aga ins t t h e pr isoner Luth i fop falsely persona t ing K u m a r i ; a n d THB Q«Kik 

.a,ponviction unde r section 94 against Anand and B e c h a r a m for, n',.mii u > ; 
abe t t ing the offence. Under all the.circumstances: of t h e c a s e , . L u T I " E W * 
w e t h i n k a s l ight sentence only is ca l led for, and, the re fore , 
direct the pr isoner Lu th i to be imprisoned for four c a l e n d a r 

'mon ths , and the prisoners., Anand and Becharam, for s ix ca l ­
e n d a r mon ths t o .be reckoned from the day of t h e Jo in t M a g i s ­
t ra te ' s o rder , viz. . t h e 15 th of December last-

Bofbre Mr, Justice Norman and Mr. Justice E. Jackson. ugg 
Marcii 25 

MAHANT DHANRAJ GfRI GOSWAMI v. S R I P A T I G I R I ' 1 

GOSWAMI.* ; 

Possession—Certificate—Act XXVII. of'I860—Criminal Procedure Code, *. 318. 

A andB had a dispute ahont possession of a 'certain rimth. A was declared by 
Wie Magistrate, uiuier'secfion 318 <sf Criminal Procedure Code, to be In possession, 
Subsequently, B gotia certificate under Act x x y i l , of 1800, aad applied to the Ma­
gistrate for possession, which was given to him. 
•'Weld, that thte .Magistrates order giving possession to B was Irregular, and roust 
b.; set aside. 

• T i n s case w a s b r o u g h t before High ' Cour t by the J u d g e of 
Cu t t ack in the, follow ing let ter of Reference :->-

U n d e r a c t i o n 434. Act *XXV.' of ' 1861, and Circular Orde r 
of the H igh Court , dated 15th Ju ly 1863, 

i iahant Nm»anra} f' Gin' No. ' 18, : I he rewi th t r a n s m i t the record 
Goswami v. Sripati aii-i . . . .' ' . , . . 
Goswami. of the case, noted in the m a r g i n , to be 

laid before the High Cour t , with the fol­
lowing repor t .— 

T h e r e w a s a dispute between two par t ies , Dhanra'j Giri a n d 
Sr ipa t i Gir i , about possession of a certain muth and its appur ­
t enances . Dhanra j Giri w a s found to be in possession by the Jo in t 
Magis t ra te Mr. Bar ton , and was ordered to retain the p rope r ty 
u n d e r section 318, Code of Cr iminal Procedure . Subsequen t ly , 

* Reference to the High Court, under Seetion 43 i of the Code of Criminal Proce­
dure, from the Sessions Judge of Cuttack. 
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J8fl8. o n t h e other c la imant , Sr ipat i , o b t a i n i n g a certificate u n d e r A c t 

D S U J X X V I L o f 1 8 6 0 > t h e Officiating Join t Magis t ra te , Mr. Boxwell , 

Gi*i.GpwAiii; niaxteover possession of the p r o p e r t y to h i m ; a n d aga ins t th i s 
SniPATt Gmi o w l e p D h a n r a J appea ls . 

GOSWAMI. T h e o rder passed b y the Officiating Jo in t Magis t ra te appea r s 
fo m e to be i l legal for t h e fol lowing reasons :—The possession 
of t h e proper ty in quest ion w a s found by the late Jo in t Magis­
t r a t e to be w i th Dhanra j Giri ; and u n d e r section 318 of Act 
XXV. of 1861, h e w a s kept in possession. The p resen t Jo in t 
Magis t ra te would no t legal ly interfere w i th tha t possession, a n d 
n o t h i n g , except a decree of the Civil Cour t , can ous t t h e par ty 
p u t in possession unde r t h e former o rde r . I a m clearly of 
op in ion tha t a certificate unde r Act X X V I I . of 1860, does no t 
a m o u n t to a decree , and is no t sufficient to w a r r a n t possession 
© f p roper ty be ing m a d e over, u n d e r such c i rcumstances as a p ­
pears in this case. As I t h i n k tha t t h e o rde r passed is ill egal , 
1 beg :to refer the case for t h e cons idera t ion of the Cour t . 

Judgment of the High Court.—The o rde r of Mr. Boxwell a p ­
pea r s i r r egu la r . I n t h e first p lace t h e g r a n t of t h e cert if icate 
u n d e r Act XXVII . of i860 , does not decide the t i t le to t h e 
l a n d ;-and if it did, an o rde r of the Civil Cour t m u s t b e exe­
cuted T)y that Court , and no t by the Magis t ra te . 

Mr. IBoxwell appears to have been misled b y Mr. Bar ton ' s 
o rde r , which w a s also i r r egu la r . Mr. Bar ton should have 
declined to interfere, except to keep t h e peace, a n d left t he 
par t ies to apply to the J u d g e u n d e r t h e provis ions of Act XIX. 

•of 1841 to appoint a cura tor , o r m a k e some o rde r wi th r e g a r d 
to the p roper ty , till t he r i gh t of succession shou ld be deter­
mined . The question w h i c h w a s not ot a disputed possess ion, 
b u t of a r i g h t of succession, could not be proper ly deal t w i th 
u n d e r section 318 of the Code of Cr imina l P r o c e d u r e . W e 
iquadh Mr. Boxwel l ' s o rder . 




