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l’IQ -substitute a conviction imder section 93 of Aét XX. of 1866

aponviction under seption 84 against Anand.and :Becharam for: |

4

18095
against tho prisoner Luthi for falsely personating Kumarij and e gpntx

Lo

‘abetting the offence. Under all the circumstances of the case,.

we think a slight. sentence only. is called for, and, therefore,

direct the prisoner Luthi to be imprisoned for four qalendar
‘menths, and the prisoners, Anand and Becharam, for six cal-

endar months to be reckoned from the day of the Joint Magls-f

trate's order. viz., the 15th of December last.

Before My, Justice Norman and Mr. Justice E.Jackson.

- MAHANT DHANRAJ GIRT GOSWAMI v. SRIPATI GIRI
GOSWAMIL*:

* Passession—Certificale—Act XX Pl of 1860—Criminal Procedure Code, 8. 3i8.

A and B had a dwputc ahout possession of a ‘certain muth, A was declared by
e Magistrate, under Section 318 of Criminal Procedure Code, to-be in possession,
Subqequenuv, B goha ger tilicate under Act XXVIL of 1860, aud applled to the Ma-
gl@tmtu for possession, which was given to him.

~ Held, that thie Magisirate's order giving passess!on to B was irregulaf, and ‘must

b. scl aside.
".Tins case was brought before High: Court- by the Judge of
LCuttack in the following letter of Reference :—

'Undersection 434. Act XXV, of 1861, and Cireular Order

of the High Court, dated’ 15th July 1863,

Mot N(fmaq;m(;f W No. 18, Iherethh tranqmlt thie record
Goswami v, Sripati Giri

Goswaini, of the case, noted in the mar«rm, to be

laid before the IIlfrh Court Wlth the fol—

lowmfr report .—

* There was adispute between two _parties, Dhanmj G'iri and
Sripati Giri, about possession of a certain muth and its appur-
tenances. Dhanraj Giri was found to be in possession by the Joint

Magistrate Mr. Barton, and was ordered to retain the property
under section 318, Code of Criminal Procedure. Subsequently,

* Reference to the Righ Conrt, under Section 434 of the Code of Criminal Proce-
dure, from the Sessions Judge of Cuttack.
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HIGH COURT OF JUDICATURE, CALCUTTA (B. L. R

on the other claimant, Sripati, obtammga certificate under Act
XXVII of 1860 the O(ﬁcxatmg Joint Maglstrate, Mr. Boxwell

arder Dhanraj (}m appeals.

The order passed by the Officiating Joint Magistrate appears
to me to be illegal for the following reasons :—The possession
of the property in question was found by the late Joint Magis-
trate to be with Dhanraj Giri ; and under section 38 of Act
XXV. of 1861, he was kept in possession. The present Joint
Magistrate would not legally interfere with that possession, and
nothing, except a decree of the Civil Court, can oust the party
putin possession under the former order. I am clearly of
opinion that a certificate under Act XXVII. of 1860, does not
amount to a decree, and is not sufficient to warrant possession
of property being made over, under such circumstances as ap-
pears in this case. As I think that the order passed is ill egal,
1 beg ito refer the case for the consideration of the Court.

Judgment of the High Court.—The order of Mr. Boxwell ap-
pears irregutar. In the first place the grant of the certificate
under Act XXVIT. of 1860, does not decide the title to the
land and if it did, an order of the Civil Court must be exe.
cuted by that Court, and not by the Magistrate.

Mr. ‘Boxwell appears to have been misled by Mr. Barton’s
order, which was also irregular. Mr. Barton should have
declined to interfere, except to keep the peace, and left the
partiesto apply to tite Judge under the provisions of Aet XIX,

-of 1841 to appoint a curator, or make some order with regard

‘to the property, till the right of succession should be deter-
mined. The question which was not ot a disputed possession,
but of a right of succession, could not be properly dealt with

under seetion 318 of the Code of Criminal Procedure. We
quash Mr. Boxwell'’s order.





