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LOCH , J . — W e concur in the opinion expressed by t h e J u d g e , ^ _ _ * 8 < * _ _ 
and direct tha t tho fine imposed upon T h a k u r S i n g and h is QUEKJ 

p a r t y be remi t ted . m

 e ; . , 

Be/bra Sir Barnes Peacock, Kl., Chief Justice, and Mr. Justice Mitter. 

I N T H E MATTER OF B A N K A B I H A R I G H O S E . * 

18(19 

Tolls —Arrears of Uent—Illegal Arrest. j g u 

A, the lessee of a toll, was In arrcar to Government In respect of tho rent. The 
"Magistrate issued a summons to him, whereby it was recited that a plaint had been 
preferred against him (A) for the offence of not paying the sum of rupees 262 for 
arrears of rent, and A was summoned to appear before the Magistrate to answer 
the charge. A did not appear on the day appointed, but had an application p r e 
sented for postponement of tho demand for arrears of rent, on the grounds therein 
stated. On tho following day, the Magistrate passed the following order : " Where
as the debtor, defendant, has no t appeared in person, the summons has been dis-
o'beyed : therefore, it is ordered that a warrant be issued for the arrest of the de
fendant." Proceedings were afterwards taken upon tho warrant, Held, that all 
t h e proceedings taken by the Magistrate were irregular, and must be set aside. 

O N tho 5th December 1868, Banka Bihari Ghose peti t ioned 
t h e H igh Cour t , a l l eg ing as follows :— 

" Tha t on the 30th March 1868, your peti t ioner got an i j a raof 
the B a k r a h a t toll ba r from tho Magistrate of Zilla 2 4 -
P e r g u n n a s . 

" T h a t , d u r i n g the last heavy showersof ra in , a greater por t ion 
of t h e road being broken, your petitioner applied to the M a g i s 
t ra te of 2 i - P e r g u n n a s , on the 25th June 1868, for repai r ing the 
road and g iv ing a remission of the rent payable by y o u r 
pe t i t ioner . 

' ' Tha t , subsequent ly , a cha rge for not paying 262 rupees on 
accoun t of a r r ea r s of rent hav ing been instituted against y o u r 
pet i t ioner , on thc 8th Ju ly 1868, a notice was issued, d i r ec t i ng 
y o u r pet i t ioner to appear before the Magistrate of 2 ' i - P e r -
g u n n a s , on the 15th idem. 

" Tha t , on tho said 15th July , your petit ioner presented a n 
appl icat ion to the Magistrate, reques t ing h im, on the g r o u n d s 
s ta ted there in , to postpone for a whi le the demand for a r r e a r s o f 
r e n t 

* Criminal revisional jurisdiction. 
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" T h a t , on the 16th Ju ly 1868, the Magist ra te of 2 i - P e r -
i» t«Bii»TTEt( << gunnas passed the following order W h e r e a s the deb tor , 

o p BANKA ~ , 1 , . , . , 
Bfltuu GIIOSC. defendant, has not appeared in person, tho s u m m o n s has been 

" disobeyed; therefore, it is o rdered tha t a w a r r a n t be issued for 
" t h e arres t of the defendant . ' 

" That , subsequent ly , on the 5th Augus t , your peti t ioner 
appeared personally, and applied to the Magis t ra te for deduc t ing 
from the a m o u n t wh ich h a d been deposited by h im, the a m o u n t 
of rateable a r rea r s , and refunding to h i m tho r e m a i n d e r of t h e 
deposit money , and for w i t h d r a w i n g the il legal w a r r a n t w h i c h 
had been directed to be issued for the a r res t of your pet i t ioner . 

" That , no twi ths tand ing theseapp l ica t ions , on the 13th Ahgran 
last , some constables wen t into the house of your peti t ioner a t 
Arbe l l i a and entered into his zenana . 

" That your peti t ioner submi t s , that , u n d e r the c i r cums tances 
of the case, the Magistrate had no jur isdic t ion to issue the" 
w a r r a n t compla ined of by your pet i t ioner . 

" T h a t , therefore, your pet i t ioner p rays tha t your L o r d s h i p s 
may be pleased to direct the Magistrate of 2 4 - P e r g u n n a s to s h o w 
cause , under w h a t l aw, and for w h a t offence, h e issued the: 
w a r r a n t for the ar res t of your pet i t ioner . And y o u r pe t i t ioner 
further prays that your Lordships m a y be pleased to set a s i d e 
t h e order of the Magistrate of Zilla 2 i - P e r g n n n a s , w h e r e b y h e 
directed a w a r r a n t to be issued for tho a r res t of y o u r pe t i t i one r . " 

Upon this the Court , (PEACOCK, C. J . , and MITTER , J .) o r d e r e d 
t h e Magistrate of the 2 ' i-Pergunnu.s to suspend fur ther p roceed 
i n g s , and to send up the papers to t h e Court , pe rmi t t ing h i m 
a t the same t ime, if he were so minded , to s h o w c a u s e w h y h i s 
o r d e r should not be set as ide . 

On the 23rd December, t he M a g i s t a t e b y le t t e r s h o w e d c a u s e 
a s follows 

" W i t h reference to the Cour t ' s resolut ion on t h e pet i t ion of 
B a n k a Bihari G-hose, farmer of the B a k r a h a t toll ba r , execu
t ion of the w a r r a n t has been s tayed p e n d i n g the fur ther o rde r s 
of the Cour t . 

" 2 . I beg to forward herewi th the record , and to s h o w causa 
a s follows, w h y the o rder shou ld not be set aside. 
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" 3 . The peti t ioner is t h e farmer of a to l l -ga te u n d e r Act 1869 
V I I I . of 1851, and is, u n d e r .clause 2 of the Act , l iable to the librae"MATTE* 
s a m e responsibli t ies, as he wou ld be , if s imilar ly employed in the BIHIM Ĝ OSE 

collection of land r evenue . 
u 4 . His position is very m u c h analogous to ' tha t of t h e f a r m e r 

of a ferry unde r Regula t ion V I . of 1819. The l aw h a s , i n t h e i r 
case , provided (section 10, Regulat ion V I . of 1819,) for r ecove ry 
of a r r e a r s in the mode prescribed for the recovery of m o n e y 
embezzled by nat ive minister ial officers, tha t is in a c o r d a n c e 
w i t h section 7, Regula t ion XVI I I . of 1817. 

" 5 . The re is no specific mode of recovery of a r rea r s f rom 
defau l t ing toll farmers precribed in the l a w quoted , bu t by t h e 
.provision tha t persons employed in the m a n a g e m e n t and collec
t ion of the tolls a re liable to the same responsibil i t ies as w o u l d 
be long to t hem, if employed in the collection of the land r evenue , 
I infer tha t they may be proceeded against on default as p e r s o n s 
s imi la r ly employed in the collection of the land revenue m a y b e . 

" 6. The liablity of a fa rmer of land revenue to a r res t o n 
default unde r section 23 , Regulat ion VI I . of 1799 has not sofar> 
a s I a m a w a r e , been ever quest ioned, and consequent ly in my 
op in inon , a farmer of the toll revenue is s imilar ly l iable. 

" 7. I t is perhaps scarcely necessary to call a tent ion to t h e 
fact tha t t h e process unde r question bears da te an te r io r to t h e 
10th Augus t last , on wh ich day the section of the R e g u l a t i o n 
u n d e r w h i c h it w a s issued ceased to be l a w by the enac tmen t of 
Act V I I . B . C. of 1868 . " 

T h e j u d g m e n t of the Court was del ivered by 

PEACOCK, C. J . — W e th ink tha t the o rder of the Magistrate 
da t ed the 16th of Ju ly 1868, and the w a r r a n t issued thereon 
o u g h t to be set as ide. 

T h e pet i t ioner, against w h o m the w a r r a n t was issued, w a s 
t h e lessee of the tolls to be collected a t a certain to l l -ga te . Ce r 
t a in a r r ea r s of r en t payable u n d e r the lease being unpa id , t h e 
Magist ra te issued a s u m m o n s for the appearance of the pe t i t ioner . 
I t does not appear , on the face of the s u m m o n s , u n d e r w h a t l a w 
t h e Magistrate was p r o c e e d i n g ; but the s u m m o n s reci tes t h a t a 

83 
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complaint having been preferred ag ins t t h e pet i t ioner for the 
M/WE MAiTEa offence of not paying the s u m of Rupees 262 for a r r ea r s of ren t , 
Bam^ao^ —e petitioner w a s s u m m o n e d , to appear before the Magis t ra te to 

"v ' answer the cha rge . F r o m the use of the w o r d "o f f ence , " it wou ld 
seem that the Magis t ra te w a s t r ea t ing the case as one of a c r i 
minal, and not of a civil n a t u r e . The pet i t ioner d i d n o t a p r 
pear in pursuance of the s u m m o n s ; but he sent a kaifiat to the 
effect tha t the road hav ing been out of repair and carr iages a n d 
passetigers hav ing been unab le to pass a long it, ho h a d been u n 
able to collect the tolls in repect of which the ren t w a s payab le . 
Upon t h a t t h e Magistrate m a d e the o rde r in quest ion. The order 
is in these w o r d s : ' ' Since t h e debtor has not appeared in pcr_ 
•son, he has thereby disobeyed the o rder of the Court ; therefore , 
it is ordered that a w a r r a n t be issued to a r res t the defendant ; ' ' 
and a w a r r a n t was issued accord ingly . 

It does not appear , on the face of the order , u n d e r w h a t p r o 
vision of law the Magist ra te was ac t ing in o r d e r i n g a w a r r a n t to 
be issued for default of appearance accord ing to t h a t e rms of the 
s u m m o n s . The only l a w of w h i c h I a m a w a r e w h i c h could give 
any color of justification for the issue of t h e w a r r a n t , is sect ion 
73 of the Code of Criminal P rocedure , which author izes a Ma
gis t rate , after default m a d e to a s u m m o n s , to issue a w a r r a n t of 
ar res t against the person s u m m o n e d . 

If t h e order w a s m a d e and the w a r r a n t issued u n d e r the p r o 
visions of the Code of Cr imina l P rocedure , th is Court , u n d e r t h e 
power of revision vested in it by section 404, may set as ide tho 
proceedings for an e r ror in l aw . 

If the Magistrate considered t h a t t h e n o n - p a y m e n t of the r e n t 
due under the lease was a c r imina l offence, it appears to m e 
tha t he w a s w r o n g in point of l aw ; and tha t h e had no p o w e r 
u n d e r the Code of Criminal P rocedu re to a r res t the pr isoner for 
not appear ing to the s u m m o n s , a n a the Cour t in tha t case w o u l d 
have no dfficulty in quash ing t h e o rder and w a r r a n t , and a l l 
proceedings t aken under t h e m . 

W h e n the ru le for se t t ing as ide the o rder w a s m a d e by this 
Court , the Magistrate w a s author ized to s h o w a n y cause h e 
migh t th ink fit w h y the order shou ld not be quashed , and the Ma
gistrate in his let ter of the 23rd December 1868, has stated his 
reasons . 
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H e con tends , first, t ha t the petitioner as farmer of a to l l -ga te , 
Under Act V I I I . of 1851, is unde r clause 2 of t ha t Act , subject to IN 
t he s a m e responsibili t ies as he would .have been if s imi la r ly em-
ployed in the collection of land revenue; and that h e w a s , c o n s e 
quen t ly , liable t o be deal t w i th under section 2 5 r R e g u l a t i o n 
V I I . of 1799. 

T h a t Act authorizes, t h e local Government to fix the r a t e s of 
tolls to be levied upon a n y r o a d made or repaired at the expense 
of the Government , and to place the colle ction of such tol ls u n 
der t h e m a n a g e m e n t of such persons as may appear to t h e m 
proper ; and it is enacted by the sect ion to which the Magis t ra te 
refers , tha t all persons employed in t h e m a n g e m e n t and collec
t ion of such tolls shall be liable to the same responsibili t ies as wou ld 
be long to t h e m if employed in the collection of the land revenue. 

I t is unnecessa ry to. cons ider , unde r w h a t provision of the l a w 
the tolls were leased to the petit ioner by the Magistrate, for 
it appears to mo tha t the lessee of tolls is not a person employed 
in t h e m a n a g e m e n t and collection of the tolls wi th in the m e a n 
i n g of Act VIII . of 1851. If h e w a s a m a n a g e r and collector of 
tol ls he wou ld be liable to pay over the tolls w h e n collected and 
to be pun ished for embezzlement if he s h o u l d appropr ia te t h e m 
t o his o w n use . Bu t a farmer or lessee of tolls collects t h e m for 
h i s o w n use , and pays the rent in considerat ion of wh ich t h e 
tol ls a r e made over to h i m for the t e rm of the lease. It appears 
t h a t the w a r r a n t was issued on the same day on wh ich R e g u 
la t ion V I I . of 1799 was repealed by Act VI I of 1868. I wil l not 
s top n o w to enqu i re whe the r a w a r r a n t issued on the very day 
o n w h i c h the Regu la t ion w a s repealed, could be justified by 
t h e Regula t ion , because I a m of opinion t ha t if t he w a r r a n t 
h a d been issued whi l s t the regula t ion w a s in full force, it w o u l d 
no t have been justified by the Regu la t ion . 

Section 2 3 , c lause 2, au thor ized proceedings to be taken in 
t h e event of a n y a r r e a r of r evenue be ing undischarged on the 
1st day of the mon th succeeding that for wh ich the a r rear should 
h a v e become due . T h e sect ion extended not only to a r r e a r s 
of r evenue proper ly so called, bu t to a r r ea r s of r e v e n u e a s 
descr ibed in section 2, Regula t ion XIV. of 1793. It applied, t h e r e 
fore, to a r r ea r s of ren t due from a farmer of land. The p r o c e d u r e 
t he r eby pointed out , was to requi re payment of the a r r e a r d u e 
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t86» w i t h interest , and , if not paid, it au thor ized the a t t a chmen t of 
' " C ^ B A N K A *

 e ? t a t e ° ^ t n e P r o P r i e t ° r from w h o m t h e a r r e a r should be due ; 
BIHMU GHOSE.

 o r > m the case of a farmer, bo th the a t t achmen t of his fa rm 
and the a r res t of h is person . T h e a r res t w a s to be m a d e by t h e 
Collector as a fiscal, not as a c r iminal officer, in the mode p r e 
scribed by section 5 , Regula t ion XIV. of 1793. T h e p rocedure 
pointed out by tha t section w a s very different from that adopt
ed in the present case. In par t icu lar , t he a m o u n t of the a r r e a r 
due from the defaulter w a s to be specified in tho w a r r a n t . In 
th is ease the order for the a r r e s t of the pet i t ioner w a s no t for 
non -paymen t of the araear , bu t for disobeying the o rder of the 
Cour t in not appear ing personal ly , accord ing to the tenor of the 
s u m m o n s ; and the o rde r w a s m a d e not in the charac te r of 
Collector, bu t in the cha rac te r of Magis t ra te . 

F u r t h e r , the Collector con tends t ha t the position of the pe t i 
t ioner was very ana logous to tha t of the farmer of a ferry unde r 
Regula t ion V I . of 1819, b y section 10 of wh ich recovery oi 
a r r ea r s m a y be m a d e in t h e m o d e prescr ibed for the recovery ol 
money embezzled by nat ive minis ter ia l officers i n accordance 
w i t h section 7, Regu la t ion XVII I . of 1817. I t is unnecessary to 
refer to this content ion of the Magis t ra te fur ther , t han to say 
t ha t however ana logous the posit ion of a fa rmer of tolls a n d 
t h e farmer of a ferry may be , the l a w w h i c h is appl icable t o 
the farmer of a ferry h a s not been extended to the farmer of 
t h e tolls of a road . 

T h e lease of the tolls d id cer ta inly s t ipula te tha t , if t h e 
r en t should not be paid, i t m i g h t be recovered in t h e m o d e 
prescribed for the recovery of money embezzled by na t ive 
minister ial officers; but I app rehend it is perfectly c lear t ha t 
such a s t ipulat ion could no t legal ly be m a d e , a n d tha t t h e 
Magis t ra te a s lessor of the tol ls had n o r i g h t to rese rve a r e 
m e d y other t h a n tha t w h i c h t h e l a w prov ided . 

If a zemindar should s t ipula te u p o n the g r a n t of a t a look 
h a t if t he r en t should not be pa id , t h e lessee m a y be dealt w i t h 

in t h e same m a n n e r as a nat ive minis ter ia l officer w h o embezzles 
money , and tha t it should no t b e necessary for h im to p roceed 
under Act X . of 1859, such a s t ipu la t ion w o u l d no t be b ind ing 

t h e Magistrate could no m o r e s t ipulate tha t a n y p a r t i c u l a r 
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l a w shou ld be applicable to the ren t reserved in t h e lease in 
ques t ion t han a zemindar could m a k e a b ind ing s t ipu la t ion to IN 
t h e effect to wh ich I have referred. t 

I n th is case, t he Magistrate was proceeding in his c h a r a c t e r 
of Magis t ra te , and not in his character of Collector, a n d it 
appears to m e tha t he h a d no authori ty whatever to i s sue t h e 
w a r r a n t ; and tha t this Cour t has the power under the Code of 
Cr imina l P rocedure , to quash it upon revision ; and fur ther , i t 
appears to m e tha t if t he case did not fall within the Code of 
Cr imina l P rocedure , this Court under its general power of 
supe r in t endence wou ld have power to quash an order made by a 
Magis t ra te for the issue of a w a r r a n t in a case in which he h a d 

' n o jur i sd ic t ion wha tever so to proceed. W e a re of opinion, t h e r e 
fore, t ha t the order must be quashed, and all subsequent proceed
i n g s the reon , inc lud ing the w a r r a n t , set as ide , the pet i t ioner 
h a v i n g unde r t aken not to take any legal proceedings for a n y 
t h i n g done unde r t h e w a r r a n t or order . This u n d e r t a k i n g , of 
cou r se , does no t extend to any proceedings which the Magist ra te 
o r Collector m a y have inst i tuted o r may inst i tu te wi th reference 
t o the conduc t of the mofussil officers in execut ing the w a r r a n t , 
p e n d i n g the ru l e , con t ra ry to the orders of the Magist ra te a n d 
of th i s Cour t . 

— — n — 

Before Sir Barnes Peacock, Kl„ Chief Justice and Mr. Justice Mitter. 

T H E Q U E E N ». KABIL MANJI AND OTHERS.* 

Obstructing Navigation—Act V. \B. C.) of 1864. 

To render a person liable to punishment under section 16, Act V. fB.) C.) of 1864, for 
obstructing the line of navigation of a Government canal, it must be shown that he 
wilfully obstructed the navigation. 

Baboo Srikant Mullik for the pet i t ioner . 

T H E j u d g m e n t of the Court w a s delivered by 

PEACOCK , C .J .—In this case ,Mr. Beaufort, the Judge of the 2 4 -
P e r g u n n a s , h a s sent u p a conviction of three manjis , for h a v i n g 
obs t ruc ted t h e line of navigat ion in the n e w canal , opposite S u r a 




