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‘Loct, J.—We concurin the opinion expressed by the Judge, ___ 1368
and direct that the fine imposed upon Thakur Sing and his Query

‘ . L.
party be remitted. TULSL SING.’

Before Sir Barnes Peacock, Ki., Chief Justice, and Mr. Justice Mitter.

In raE MATTER OF BANKA BIHARI GHOSE.*

1869
Tolls —Arrears of Rent—Illegal Arrest. Jany. g,

A, thelessee of a tol), was in arrcar to Government in respect of the rent. . The
Magistrate issued a summons to him, whereby it was recited thal a plaint had been
preferred against him (A) for the offence of not paying the sum of rupees 262 for
arrears of rent, and A was summoned to appear beforc the Magistrate to answer
the charge, A did not appear on the day appointed, but had an applicalion pre-
sented for postponement of the demand for arrears of rent. on the grounds therein
stated. On the following day, the Magistrate passed the following order : * Where~
‘as the debtor, defendant, has not appeared in person, the summons has been dis-
dbeyed : thevelore, it s ordered that a warvant be issued for the arrest of the de-
fendant.” Proceedings werc afterwards taken upon the wartant, Held, that all
the procecedings taken by the Magistrate were irrcgular, and must be set aside.

Ox the 5th December 1868, Banka Bihari Ghose petitioned
the High Court, alleging as follows :~—

¢ That on the 30th March 1868, your petitioner got an ijara of
the Bakrahat toll bar from the Magistrate of Zilla 24-
Pereunnas.

* That, during the last heavy showersof rain, a ereater portion
of the road being hroken, your petitioner applied to the Magis-
trate of 24-Pergunnas, on the 25th June 1868, for repairing the
road and giving a remission of the rent payable by -your
petitioner.

¢ That, subscquently , a charge for not paying 262 rupees on
account of arrears of rent having been instituted against your
petitioner, on the 8th July {868, a notice was issued, directing
your petitioner to appear- before the Magistrate of 24-Per-
gunnas, on the 15th idem.

_‘ ¢ That, on the said 15th July, your petitioner presented an
application to the Magistrate, requesting him, on the grounds
stated therein, to postpone for a while the demand forarrears of
rent .

x Criminal revisional jurisdiction,



18 HIGH COURT OF JUDICATURE, CALCUTTA [P. L. R

W8 «“That, on the 16th July 1868, the Magistrate Of 24-Per-
‘w'gzﬂxﬁ ¢¢ gunnas passed the following order: « Whereas the debtor,
Buuer Guose. * defendant, has not appeared in person, the summons has been
¢ disobeyed ; therefore, itis ordered that a warrant be issued for

‘‘the arrest of the defendant.’

¢ That, subsequently, on the 5th August, your petitioner
appeared personally, and applied to the Magistrate for deducting
from the amount which had begn deposited by him, the amount
of rateable arrears, and refunding to him the remainder of the
deposit money , and for withdrawingthe illegal warrant which
had been directed to beissued for the arrest of your petitioner.

“That, notwithstandingthese applications, on the 13th Ahgran
last, some constables went into the house of your petitioner at
Arbellia and cntered into his zenana.

““That your petitioner submits, that, under the circumstances
of the case, the Magistrate had no jurisdiction to issue the
warrant complained of by your petitioner.

¥ That, therefore, your petitioner prays that your Lordships
nay be pleased to direct the Magistrate of 24-Pergunnas to show
cause, under what law, and- for what offence, he issued the:
warrant for the arrest of your petitioner. And your petitioner
further prays that your Lordships may be pleased to set aside.
the arderofthe Magistrate of Zilla 24-Pergnnnas, whereby he
dirécted awarrant to be issued for the arrest of your petitioner.”
- Upon this the Court, (Peacock, C.J., and MiTTER, J.) ordered.
the Magistrate of the 24-Pergunnas to suspend further proceed-
ings, and to send up the papers to the Court, permitting him:
at the same time, if he were so minded, to show cause why his
order should not be set aside.

On the 23rd December, the Magistate by letter showed cause
as follows :— '

¢ Withreference to the Court’s resolation on the petition of
Banka Bihari Ghose, farmer of the Bakrahat toll bar, execu-
tion of the warrant has been stayed pending the further orders
of the Court.

¢ Q. 1 beg to forward herewith the record, and to show cause
as follows, why the order should not be set aside.
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¢.3. The petitioner is the farmer of a toll-gate under Act 1869
VIIL of 1851, and is, under clause 2 of the Act, liable to thels me warrex
same responsiblities, as he would be, if similarly employed in the a.ﬁfﬁ?ﬁ&
collection of land revenue. )

¢ §. His position is very much analogous to'that of the farmer
of a ferry under Regulation V1. of 1819. The law has, in their
case, provided (section 10, Regulation VI. of 1819,) for recovery
of arrears in the mode prescribed for the recovery of money
embezzled by native ministerial officers, that is in acordance
with section 7, Regulation XVIII. of 1817.

¢ 5. There is no specific mode of recovery of arrears from
defaulting toll farmers precribed in the Iaw quoted, but by the
provision that persons employed in the management and collec-
tion of the tolls are liable to the same responsibilities as would
belong to them, if employed in the collection of the land revenue,
in{cr that they may be proceeded against on default as persons
similarly employed in the collection of the land revenue may be.

¢ 6. The liablity of a farmer of land revenue to arrest on
default under section 23, Regulation VII. of 1799 has not so fars
as I am aware, been ever questioned, and consequently in my
opininon, a farmer of the toll revenue is similarly liable.

¢ 7. 1t is perhaps scarcely necessary to call atention to the
fact that the process under question hears date anterior to the
10th August last, on which day the section of the Regulation
under which it was issued ceased to be law by the enactment of

Act VII. B. C. of 1868.”

The judgment of the Court was delivered by

Peacock, C. J.—We think that the order of the Magistrate
dated the 16th of July 1868, and the warrant issued thereon
ought to be set aside.

The petitioner, against whom the warrant was 1ssued, was
the lessee of the tolls to be collected at a certain toll-gate. Cer-
tain arrears of rent payable under the lease being unpaid, the
Magistrate issued a summons for the appearance of the petitioner.
It does not appear, onthe face of the summons, under what law
the Magistrate was proceeding ; but the summons recitesthat a

83



20
(1868

BIGH COURT QF - JUDICATURE, CALCUTTA {B.L. B

complaint having been preferred afr’inst the petitioner for the

Axnue marzen offence of not paying the sumof Rupees 262 for arrears of rent,

OF BANKA
Bmuu GHOSE.

the petitioner was summoned. to appear before the Magistrate to
answor the charge. Fromthe useof the word ¢“ offence,” it would

seem that the Magistrate was treating the case as one of a cri-

minal, and not of a civil nature. The petitioner did notap-

‘pear in pursuance of the sunimons ; but he sent a kaifiat to the

effect that the road having heen out of repair and carriages and

’paqsenﬂers having becn unable to pass along it, he had heen un-
‘able to collect the tolls in repect of which the rent was payable.

Upon that the Magistrate made the order in question. The order

js in these words: ‘‘ Since the debtor has not appecared in per.
son, he has thereby disobeyed the order of the Court; therefore,
it is ordered that a warrant be issued to arrest the defendant;”

and a warrant was issued accordingly.

It does not appear, on the face of the order, under what pro-
vision of law the Magistrate was acting in ordering a warrant to
be issued for default of appearance according to tha térms of the
summons. The only law of which I am aware which could give
any color of justification for the issue of the warrant, is section
73 of the Code of Criminal Procedure, which authorizes a Ma-
gistrate, after default made to a summons, to issue a warrant of
arrest against the person summoned.

If the erder was made and the warrant issued under the pro-
visions of the Code ol Criminal Procedure, this Court, under the
power of rcvision vested in it by scction 404, may set aside the
proceedings for an error in law.

If the Magistrate considercd that the non-payment of the rent
due under the lease was a criminal offence, it appears to me
that he was wrong in point of law ; and that he had no power
under the Code of Criminal Procedure to arrest the prisoner for
not appearing to the summons, ana the Court in that case would
have no dfficulty in quashing the order and warrant, and all
proceedmizs taken under them.

When the rule for sctting aside the order was mado by this
Court, the Magistrate was authorized to show any cause he
might think fit why the order should not be quashed, andtheMa-
oistrate in his letter of the 23rd December 1868, hasstatedhis

‘reasons.
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He contends, first, that the petitioner as farmer of a toll-gate, 1869
under Act VIII. of 1801 is under clause 2 of that Act, subject toIy e NATTER
the same responsibilities as he would have been if similarly em. OF BANEA, -

: . . . BIHARI GHOSE®
© ployed in the collection of land revenue; and that he'was, conse-

quently, liable to be dealt with under section 23, Regulatlon
VII. of 1799.

That Act authorizes the local Government to fix the rates of
folls to be levied upon any road made or repaired at the expense
of the Government, and to place the colle ction of sucli tolls un-

.dér the management of such persons as may appear to them
proper; and it is enacted by the section to which the Magistrate
" refers, that all persons employed in the mangement and collec-
tion of such tolls shall beliable to the sameresponsibilitiesas would
belong to them if employed in the collection of the land revenue.
It is unnecessary toconsider, under what provision of the law
the tolls were leased to the petitioner by the Magistrate, for
it appears to me that the lessee of tolls is not a person employed
in the management and colleetion of the tolls within the mean-
ing of Act VIIL of 1851. 1f he was a manager and collector of
tolls he would be liable to pay over the tolls when collected and
to be punished for embezzlement if he should appropriate them:
to his own use. But a farmer or lessee of tolls collects them for
his own use, and pays therent in consideration of which the
tolls are made over to him for the term of the lease. It appears.
that the warrant was issued on thesame day on which Regu-
lation VII. of 1799 was repealed by Act VII of 1868. I will not
stop now to enquire whether a warrant issued on the very day
on which the Regulation was repealed, could be justified by
the Regulation, because I am of opinion that if the warrant

had been issued whilst the regulation was in full force, it would
not have been justified by the Regulation.

Section 23, clause 2, authorized proceedings tobe taken in
the event of any arrear of revenue being undischarged on the
Istdayof the month succeeding that for which the arrear should
have become due. The section extended not only to arrears
of revenue properly so called, but to arrears of revenue as
described in section 2, Regulation XIV. of 1793. It applied, there-
fore, to arrears of rent duefrom a farmer ofland. The procedure
thereby pointed out, was to fequire payment of the arrear due
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869 with interest, and, if not paid, it authorized the attachment of
Iy O;lfg:&?" the estate of the proprietor from whom thearrear should be due;’
Butimt Guose. OF, in the case of a farmer, both the attachment of his farm

and the arrest of his person. The arrest was to be made by the
Collector as a fiscal, not as a criminal officer, in the mode pre-
scribed by section 5, Regulation XIV. of 1793. The procedure
pointed out by that sectien was very different from that adopt-
ed in the present case. In particular, the amount ofthe arrear
due from the defaulter was to be specified in the warrant. In
this case the order for the arrest of the petitioner wasnot for
non-payment of the araear, but for disobeying the order of the
Court in not appearing personally, according to the tenor of the
summons; and the order was made not in the character of
Collector, butin the character of Magistrate.

Further, the Collector contends that the position of the. peti-
tloner was very analogous to that of the farmer of a ferry under
Regulation VI. of 1819, by section 10 of which recovery of
arrears may be made in the mode prescribed for the recovery ol
money embezzled by native ministerial officers in accordance
with section 7, Regulation XVIII. of 1817. It is unnecessary to
refer to this contention of the Magistrate further, than to say
that however analogous the position of a farmer of tolls and
the farmer of a ferry may be, the law which is applicable to
the farmer of a ferry has not been extended to the farmer of
the tolls of a road.

The lease of the tolls did certainly stipulate that, if the
rent should not be paid, it might he recovered in the mode
prescribed for the recovery of money embezzled by native
ministerial officers; but I apprehend it is perfectly clear that
such a stipulation could not legally be made, and that the
Magistrate as lessor of the tolls had no right to reserve a re-
medy other than that which the law provided.

1f a zemindar should stipulate uponthe grant of a talook
hat if the rent should not be paid, the lessee may be dealt with
in the same manner as a native ministerial officer who embezzles
money, and that it should not be necessary for him to proceed
under Act X. of 4859, such a stipulation would not be binding
The Magistrate could no more stipulate that any particular
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1aw should be applicable to the rent reserved in the leascin _ 189
question than a zemindar coutd make a binding stipulationto Iv ez warren

s BAN
the effect to which I have referred. n?: m,‘ E::m_

In this case, the Magistrate was proceeding in his character
of Magistrate, and not in his character of Collector, and it
appears to me that he had no authority whatever to issue the
warrant ; and that this Court has the power under the Code of
Criminal Procedure, toquash it upon revision ; and further, it
appears to me thatif the case did not fall within the Code of
Criminal Procedure, this Court under its general power of
superintendence would have power to quash an order madebhy a
Magistrate for the issue of a warrant in a case in which he had

- no jurisdiction whatever soto proceed. We are of opinion, there-
fore, that the order must be quashed, and all subsequent proceed-
ings thereon, including the warrant, set aside, the petitioner
having undertaken not to take any legal proceedings for any
thing done under the warrant or order. This undertaking, of
course, does not extend to any proceedings which the Magistrate
or Collector may have instituted or may institute with reference
to the conduct of the mofussil officers in executing the warrant,
pending the rule, contrary to the orders of the Magistrate and
of this Court.

B
Before Sir Barnes Peacock, Ki., Chief Justice and Mr. Justice Mitter. 1869
. . Mar. 5.
THE QUEEN v». KABTL MANJI AND oTHERS.* D—

Obstructing Navigation—Act V. (B. C.) of 1864.

To render a person liable to punishment under section 16, Act V. (B.) C.) of 1864, for
eobstructing the line of navigation of a Government canal, it must be shown that he
wilfully obstracted the navigation.

Baboo Srikant Mullik for the petitioner.
THE judgment ofthe Court was delivered hy

Peacock, C.J.—In this case,Mr. Beaufort, the Judge of the 24-
Pergunnas, has sent up a conviction of three manjis, for having
obstructed the line of navigation in the new canal, opposite Sura
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