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th is petition gave information to the Magis t ra te of t h e commiss ion 
IHK yuKUJ* 0 f a m u r ( j e r ; a h ( i may therefore be ra id to be a n '* instruction' ' , 

suiKAiT An, on which the Magistrate w o u l d most p robab ly have t a k e n 
action. 

On all the other poin ts ra ised , I concur ent i re ly in t h e opinion 
expressed by Mr. Just ice Loch. The Sessions Judge ' s r e a s o n s 
*or d ischarging the accused a r e manifestly insufficient. 

I th ink, therefore, t ha t the J u d g e be low should be d i rec ted 
to t ry the case w i th reference to the w o r d s of the sect ion a b o v e 
quoted . 

Before Mr. Justice Loch and Mr. Justice Glover. 

Q U E E N v. T U L S I SIJN'G AND O T H E R S . * 

1868 llitfht of Private Defence. 

!L*-?L_^ A party tn possession of land is legally entitled to defend bis possession against 
another party seeking to eject him by force. 

IK this case , t he Deputy Magist ra te of P a t n a convicted Tulsj 
S ing , T h a k u r S ing , and two others of r io t ing, u n d e r section 147 
of the Pena l Code, and fined them Rupees 50 each . It appea red 
t ha t Tulsi S ing and T h a k u r S ing had each laid c la im to t h e 
same piece of land, and w h e n the Police a r r ived on the spot , 
they found Thakur Sing ' s m e n p lough ing the l and , and Tuls j 
Sing 's par ty p repar ing to expel t h e m . T h a k u r S i n g s par ty w e r e 
also ready to resist by force. T h e Deputy Magis t ra te p u n i s h e d 
both parties equally. At the same t ime , howeve r , in a s epa ra t e 
proceeding, unde r Chapter 22 of the Cr imina l P r o c e d u r e C o d e , 
h e found that T h a k u r S ing w a s in possession of t h e d i spu ted 
jand, T h a k u r S ing , upon th is , applied to have the conviction 
passed upon h im in the r iot case quashed , con t end ing tha t h 6 

Was legally justified in defending his p roper ty . The J u d g e 
referred the case to the High Court , w i th the s t a tement of t h e 
above facts, observ ing ; 

" It appears to m e , that u n d e r section 104 of the Pena l C o d e r 

they were tul ly justified in all tha t was ac tua l ly d o n e . I w o u l d , 
therefore, quash t h e convict ions, bu t as the o rder is one f rom 
w h i c h no appeal lies to this CoUrt, I a m obliged to refer it t o 
the High C o u r t . " 

* Reference by the Sessions Judge of l'atna. 
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LOCH , J . — W e concur in the opinion expressed by t h e J u d g e , ^ _ _ * 8 < * _ _ 
and direct tha t tho fine imposed upon T h a k u r S i n g and h is QUEKJ 

p a r t y be remi t ted . m

 e ; . , 

Be/bra Sir Barnes Peacock, Kl., Chief Justice, and Mr. Justice Mitter. 

I N T H E MATTER OF B A N K A B I H A R I G H O S E . * 

18(19 

Tolls —Arrears of Uent—Illegal Arrest. j g u 

A, the lessee of a toll, was In arrcar to Government In respect of tho rent. The 
"Magistrate issued a summons to him, whereby it was recited that a plaint had been 
preferred against him (A) for the offence of not paying the sum of rupees 262 for 
arrears of rent, and A was summoned to appear before the Magistrate to answer 
the charge. A did not appear on the day appointed, but had an application p r e 
sented for postponement of tho demand for arrears of rent, on the grounds therein 
stated. On tho following day, the Magistrate passed the following order : " Where
as the debtor, defendant, has no t appeared in person, the summons has been dis-
o'beyed : therefore, it is ordered that a warrant be issued for the arrest of the de
fendant." Proceedings were afterwards taken upon tho warrant, Held, that all 
t h e proceedings taken by the Magistrate were irregular, and must be set aside. 

O N tho 5th December 1868, Banka Bihari Ghose peti t ioned 
t h e H igh Cour t , a l l eg ing as follows :— 

" Tha t on the 30th March 1868, your peti t ioner got an i j a raof 
the B a k r a h a t toll ba r from tho Magistrate of Zilla 2 4 -
P e r g u n n a s . 

" T h a t , d u r i n g the last heavy showersof ra in , a greater por t ion 
of t h e road being broken, your petitioner applied to the M a g i s 
t ra te of 2 i - P e r g u n n a s , on the 25th June 1868, for repai r ing the 
road and g iv ing a remission of the rent payable by y o u r 
pe t i t ioner . 

' ' Tha t , subsequent ly , a cha rge for not paying 262 rupees on 
accoun t of a r r ea r s of rent hav ing been instituted against y o u r 
pet i t ioner , on thc 8th Ju ly 1868, a notice was issued, d i r ec t i ng 
y o u r pet i t ioner to appear before the Magistrate of 2 ' i - P e r -
g u n n a s , on the 15th idem. 

" Tha t , on tho said 15th July , your petit ioner presented a n 
appl icat ion to the Magistrate, reques t ing h im, on the g r o u n d s 
s ta ted there in , to postpone for a whi le the demand for a r r e a r s o f 
r e n t 

* Criminal revisional jurisdiction. 




