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District of Sylhet. The latter thereupon applied to the Deputy

“Tuk QuEeN Magistrate of Tipperah for the forfeiture of defendant's.re cogs
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nizance given to the Magistrate of Tipperah. The Deputy Ma:

crowbHRY. Zistrate dismissed the application under section 272 of the Cris
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minal Procedure Code, on the ground that the conviction which
had taken place in Sylhet, could not affect the recognizance
executed in Tipperah. The Sessions Judge of Tipperah refer-
red the case to the High Court, holding, ‘¢ that a person who
executes a recognizance in Tipperah to keep the peace, is clearly
liable to forfeit the sum for which he gave recognizance, if he:
break the peace, as regards the person towards whom he was.
bound over to keep it, whether such breach of the peace occur
in Tipperah or Sylhet.”

The judgment of the Court was delivered by

Loci, J.—We concur with the Sessions Judge in thinking
that the view taken by the Magistrate is erroneous. We think
that if the accused have forfeited his recognizance given to the
Magistrate of Tipperah by committing a breach of the peace in
Sylhet of which he has been convicted and punished, the
Magistrate of the former district can proceed under "the pro-
visions of section 293 of the Criminal Procedure Code. We,
therefore, set aside theorder passed by the Magistratein this case..

Before Mr. Justice Loch and Mr. Justice Glover,

THE QUEEN wv. SHIFAIT ALI.

Dec. 14. Foi‘gery—-—Penal Code (Act XLV, of 1860), ss. 3, 29, and 463—False Document.

To constitute the offence of forgery, the simple making of a false document is
sufficient, It 1s not necssary that the document should be published, or made in
the name of a really existing person.

A writing which 1is nol legal evidence of the matter expressed, may yet be a
document withiu the meaning of section 29 of the Penal Code, if the parties
framiug it believed it to be, aud intended 1t to be, evidence of such matter.

Tue facts of this case are sufficiently explained in the follow-
ing judgments :

Locir, J.—Shifait Ali, Ilahi Baksh, and Mani Shah were
apprehended in the act of writing the draft ofa petition
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hearing the name of Dilawar Shah, charging Raja Lilanand
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Sing with the murder of a fakir, with the object, as alleged by ™* Q“““
the complainant, of extorting mbney from the Raja. They were SHIFMTA-U-

committed for trial:—Shifait Ali on a charge of forgery under
section 469 of the Indian Penal Code, and the other two on a

charge of abetment. The fact of thg parties being concerned imn.

concocting and writing the petition appears to be established,
and the only question befors us is the law point, whether any
offence recognised by the Penal Code has been committed or
not. The Sessions Judge holdsfthat}no Joffence has bheen com-
mitted ; 1s¢, because it did not appear that there is such a per-
son as Dilawar Shah; 2nd, that the draft in question had never
been presented in Court or shown to any person, and conse-

quently no one had been harmed by it; and he, therefore, acquit-

ted the prisoners withoutcalling upon them for a defence.

An appeal has been preferred by the Raja from this order, and
the Court was asked to interfere under the precedent given in
Gora Chand Gope (1); and the record was, accordingly sent for.

It is necessary, before determining whether an offence has been
commilted, to refer to certain sections of the Indiant Penal Code.
The offence of forgery is thus defined in section 463 : ‘* Who-
ever makes any false document with intent to cause damage
or injury to any person, or to cause any person to part with
property, or with intent to commit fraud, commits forgery."
A person is said to make a false document, who dishonestly
or fraudulently makes a document, with the intention of
causing it to be believed that such document was made by, or
by the authoity of a person by whom or by whose authority
he knows that it was not made ;and, in the second explanation
to section 464, it is stated that the making of a false document in
the name of a fictitious person intending it to be believed that
the document was made by a real person, or in the name of a
deceased person, intending it to be believed that the document
was made by the person in his life-time, may amount to forgery.

Section 29 of the Penal Code describes a document in the
following terms: ¢ The word * document’ denotes any matter

(1} §W.R, G, &,
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808 expressed or described upon any substance, by means ofletters,
THE QUREN figures, or marks, or by more thar: one of those means, Ihmenedlé&
mfn g be used, or which may be used, as evidence of that ) matter.

¢t Dishonestly,” according to ‘se'cti‘on‘ 24, is' thus defined =
“ Wheever does any thing with the intention of eausing wrongful
gdin to one person or wrongful loss to another, is said to ach
di'shonestly ”

Now it is clear from the definition of forgery in section 463,
that the simple making of a false document comstitutes the
offence of forgery; and that it 15 not nece%ar'y as apparently
supposed by the Judge, that it should be issued or nradd known
to the injury of a person's roputation before the offence®s com™
pleted, or theolfender- liable to punishment. The puleication
of such a document forms no part of the offence, and thy Judge
is,therefore,wrong in holding that no offence had been con hitted,,
becausc the petition had not been presented in Court; or hown
to any person. He js equally wrongin considering that no oiffence
had been committed, because it was uncertain whether sipcha,
person, as Dilawar ‘Shah;was in existence ; for as shown by the
second explanation. to section 464, it is clear that a f«;lse
document may be made in the name of a fictitious person,

It cannot be questioned that the document has been maide
dishonestly ., i. e., with the intention of ¢causing wrongful gain \to
the makers by extorting money from the Raja, and wrong(iful
loss to the Raja who was falsely charged with commmitting murg-~
der. And if the draft petition be a document, as defined in sectiog
29 of the Penal Code, it is evident tliat the prisoners were
rlghtly charged with the offence of forgery. Now the gist
of that definition lies in the last few words, ¢ intended {0 be
used or which may be used as evidence of that matter,” The
matter expressed in this paper is the fact of a murder alleged to
have been committed by the Raja through his servants. Is thig
paper evidence of that matter ? Could it, as it stands, be used
ag avidence against him to. support the charge of murder which it
gets forth ? It certainly is not evidence as it stands. The: paper is
the mere narration of an alleged fact, and-there is no one
to"swear to the truth of its contents. But what was the intention
with which the petition was prepared, for that has also to be con-
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sidered. There can, I think, be little doubt that the person who
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prepared the petition believed that it might be used as evidence, Tus Queew

and prepared it with that intention ; and this being the case, the sury

petition does become a document w1th1n the meaning of section
29 of the Penal Code ; and asit contains statements injurious
to the character of Raja Lilanand Sing, and can have bheen
prepared with no other intent than to, cause injury to him, and
the statements contained therein are alleged to be false, the
parties concerned were rightly committed to the Sessions on a
charge of forgery. The Judge has acquitted the prisoners
erroneously on a point of law ; and, therefore, under the rule
ing ofthe Full Bench in the case of Gora Chand Gope (1), I
think the order of acquittal should be set aside, and the Judge
required to apprehend the prisoners, and to pass the proper
sentence upon them as guilty of the offence of forgery under
gection 463 and section 4069.

GLovERr, J.—There can be no doubt, 1 think, on the
admitted facts of this case, that there wasan offence committed
under section 469 of the Penal Code, if the written paper found
jn possession of the accused can be styled a ** document " in the
sense of section 29. By that section, a document is any matter
expressed by writing, figures, or marks < intended te be used,
ar which may be used, as evidence of that matter.” Now the
writing in question could not have been used as evidence of
the alleged murder ; and, therefore, the case turns on the mean-
ing of the words ¢“intended to he used.”

- Itappears to me that the accused, in concocting the anonymous
petltlon against the Raja Lilanand Sing, to the addressof the
Magistrate of the district, intended that petition to be used as
evidence, that a certain fakir had been beaten and killed by the
Raja’s orders. I do not think that it affects the case, that the
petition could not have been so. used ; it is enough that the
accused thought it could, and made their arrangemerts accord-
ingly. It was not necessary, moreover ( see explanation tosection

29), that the evidence was intended to be used in a Court of
Justice.

Further, the last illustration to section 29 desecribes any

authority containing ¢¢ instructions” to be a document. Now
() Bw. R, Cr ., 43.
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AVE- ALY,
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_this petition gave information to the Magistrate of the commission
TaE QUEEN

of amurder, and may therefore be raid to be an ¢ instruction?;

BuwaIr ALL on whiclt the Magistrate wotlld most probably have takenw
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M

action.

On all the other pointsraised, I concur éntirely in the opinion
expressed by Mr. Justice Loch. The Sessions Judge's reasons
for dischar ging the accused are manifestly insufficicnt.

- I think, therefore, that thre Judge below should be directed
to try the case with reference to the words of the section above
quoted.

Before Mr. Justice Loch and Mr. Justice Glover.
QUEEN wv. TULSI SING AND oTuERS. ¥
Light of Privaty Defence.

A party tn possession of land is fegally entitled to defend his pussession againsg,
gnother party seekingto e_ject. him by force.

IN this case, the Deputy Magistrate of Patna convieted Tuls;
Sing, ThakurSing, and two others of rioting, under section 147
of the Penal Code, and fined them Rupees 50 each. It appeared
that Tulsi Sing and Thakur Sing had each laid claim to the
same piece of land, and when the Police arrived on the spot,
they found Thakur Sing’s men ploughing the land, and Tulsj.
Sing’s party preparing to expel them. Thakur Sing's parly were-
also ready to resist by force. The Deputy Magistrate punished
both parties equally. At the same time, however, in a separate.
proceeding, under Chapter 22 of the Criminal Procedure Code,
he found that Thakur Sing was in possession of the disputed
1and, Thakur Sing, upon this, applied to have the conviction
passed upon him in the riot case quashed, contending that he
was legally justified in defending his property. The Judge
referred the case to the High Gourt, with the statement of the
above facts, observing :

‘“ It appears to me, that under section 104 of the Penal Code
they were tully justified in all that was actually done. I would
therefore, quashthe convictions, but as the order is one from
which no appeal lies to this Court, I am obliged to refer it to
the High Court.”

* Refercnce by the Sessions Judge of Patni.





