
VOL. I l l APPELLATE JWRISDIOTION-ORIMiNAL. 

Before Mr. Justice Loch, and Mr. Justice Glover. 

MAGHAN MIRSA v. CHAMMAN T E L L * 
1868 

Securiiy to keep Peace—Section 382 of the Criminal Procedure Code [Act ggpl _ j4% 

XXV of 1861 .)* 

Before making an absolute order directing a person to enter into a bond to keep 
the peace, the Magistrate must take the evidence on which he bases the order in the 
presence of the accused or his agent.—Per Loch, J. Glover, J., dissenting. 

T h e following reference w a s m a d e by the Sessions Judge of 
Gya : 

" Under the provisions of section 434 of the Code of Criminal 
Procedure , I have the hono r to 

T MaghanMisrat> .Ch a mman submi t t h e record of the case 

noted in the m a r g i n , and to r e 
c o m m e n d tha t t he o r d e r of the Officiating Joint Magistrate r e 
q u i r i n g securi ty to keep the peace from Maghan Misra b e 
quashed as illegal and no t h a v i n g been duly m a d e . 

2. " In the case oiNarsing Narrayan (1) it w a s held tha t the 
o r d e r direct ing the defendant to enter into a bond to keep t h e 

» Reference under section 434 of the Code of Criminal Procedure. 

(1) This was a reference, uuder section though the charge of illegal assembly 
4 3 * of the Criminal Procedure Code, from brought against Baboo Narsing Narayan 
the Sessions Judge of Tirhoot. It came possibly had broken down, and he had 
before Phear and Hobhouse, JJ., on the had to acquit the defendant, he was of 
2nd of June 1868, and the following opi- opinion that Baboo Narsing Narayan 
nion was delivered by ought to be bound down to keep the 

PHEAR, J.—This is a reference made peace. Accordingly, a summons was 
to this Court by the Sessions Judge of issued on the Bahoo, under section 282 
Tirhoot, under section 434 of the Crimi- of the Criminal Procedure ' Code, and 
nal Procedure Code, in which he says he was eventually bound down to keep, 
that he transmits to this Court the record the peace." The Judge further says:— 
of the case of Government against Baboo " I find that the summons served upon 
Narsing Narayan, with the reeommenda- Baboo Narsing, under section 282 of the 
tion that the final order upon the defend- Criminal Procedure Code, sets forth as 
ant in that case to give recognizance to the credible information received by the 
the extent of 5,000 rupees should be Magistrate, etc., etc., the record of a case 
quashed. The Judge thus states the of complaint of one Mul Chand Pande in 
case.—"Upon a memorial of the A s s i s t - the Court of the Assislant Magistrate o 
ant Magistrate of Tajpore, dated "the Tajpore against Baboo Narsing Narayan,f 
18th of October 1867, stating that and also the Assistaut Magistrate's 
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18«8. peace, could not be m a d e unt i l 
~ M A . G H A J S evidence properly given on the-

M I R S A opinion that the Baboo should be bound' 
*• down.. But upon this, I observe that 

C H T E L L . 4 N M u 1 C n a n d ' s c a s e n a s h e e n <l i s m i s s e <l a s -
not proved. Therefore, this would be no 
ground lor calling upon the Baboo to 
enter into a recognizance either under 
section 280 or 282, and obiiously Die 
Assistant Magistrate's opinion cannot be 
called credible information. I consider, 
therefore, that the Baboo ought to be 
released from his recognizance.'' 

We think that the Judge is in error in 
thinking that the record in the case 
of Mul Chand Pande v. Baboo Nar-
sing Narayan, does not afford credible 
information, within the meaning of the 
Legislature, quite sufficient to justify the 
Magistrate in issuing a summons under 
section 283. That record contains the 
depositions on oath of several witnesses 
in the case who appear to state, as facts, 
matters which would certainly, if credible, 
lead to a conclusion that a breach of the 
peace might be likely, and we think that, 
information so conveyed to the Magis
trate is credible Information. Conse
quently, we are of opinion that the 
recognizances are not void for the reasons 
which the Judge suggests in his refer
ence. However, it has been brought to 
our notice by the Advocate who has 
argued the case before us on behalf of 
the accused, that after the issuing of the 
summons, and on the appearance of 
Narsing Narayan in answer to the sum
mons, there was no further evidence' 
taken bearing upon the subject of the 
summons. Now, although section 282 
of the Criminal Procedure Act autho
rizes the Magistrate to issue a summons, 
that is to call tne party before him upon 
the foundation of any information that 
can be called credible information, still 
he cannot nuke the order that the defend-
a nd should j enter into a bond to keep the 
Peace, until lie has adjudicated judicially 
that he is satisfied that it is necessary 
for the preservation of the peace to take 
such a bond from the defendant. This 

(l) 5 W. R., Grim., 14, 

t he Magis t ra te had taken freslv 
appearance of the accused, or
is provided by section 288, and taking 
that section in connection with the one 
immediately preceding 2 8 7 , it is per
fectly clear that this adjudication must 
be come to, upon evidence properly given-
on the appearance before the Magistrate 
of the '-person who has been summoned, 
or of his agent in the case, where he is 
permitted to appear by agent. Two or 
three decisions upon the analagous enact
ment, section 318, namely Deivan 
FAuhi Newaz v. Savarannisa (1) and 
Amril Nalh Jlia v. Ahmed lleza (2) 
and others, have laid down that "an 
adjudication by a Magistrate of his 
being satisfied that a breach of the peace 
is likely to occur, must be bused upon 
legal eviden ce and be duly recorded. [ 
may say thai it is obvious, and unless-
this be so, the result o( the provisions c t 
section 282 and section 288, would be 
that the Magistrate might really inflict a 
very heavy fine, and commit to prison for 
default of payment thereof without thtf; 
observance of the ordinary procedure,, 
and the tak ihg of evidence, in the man
ner which is considered by the Legislature 
to be necessary; and is therefore strictly, 
provided for all other cases, where an 
accused person is made liable to a penalty 
and without there being even the security 
afforded by the opportunity of appeal. 

On the whole, I think, there cannot be 
any doubt, even though the words of 
this section, with those of the one 1 have 
last referred to, do not expressly so 
provide, that the adjudication of a 
breach of the peace being likely to occur,, 
which, must be made by the Magistrate 
under section 288 of the Criminal Pro
cedure Act, before he can lake a bond 
from the person accused, must be based, 
upon legal evidence, and must be dis
tinctly stated as a judicial finding of the 
Magistrate as in all other criminal cases. 
L have already said that the learneuV 
Advocate has pointed out to us that 
there does not appear in the papers befoefe 
us any trace of evidence having b«ea 

(2) 6 W. R., Crim., 61. 
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of his agent , before h im ; and before he had adjudicated judic ia l ly l 8 e 5 
o n such evidence that it was* necessary for the p rese rva t ion of ^^SKK 
t h e peace that a bond should be taken . In the case n o w u n d e r v. 
considera t ion, it appears from the record that a pet i t ion w a s C H / ^ * N 

presen ted by certain part ies complaining of threa tened v io lence 
on the pa r t of certain persons therein mentioned. T h e r e u p o n 
s o m e of those persons were summoned, bu t the de fendan t , 
Maghan Misra, does not appear to have been then called u p o n ; 
subsequen t ly the evidence of some witnesses was t aken , a n d 
after it had been recorded, the defendant, Maghan Misra, w a s 
directed to s h o w cause w h y securi ty should not be d e m a n d e d 
from b i m . This o rde r was passed on 20th June . On the 23rd 
idem, the defendant appeared, and gave in a wr i t ten s ta tement 
showing cause as required. Upon th i s s t a t ement be ing filed, an 
order was 'passed direct ing Maghan Misra to give two suret i :s 
in 100 rupees each, and to enter into his own recognizances to 
t h e a m o u n t of 200 rupees to keep the peace for the space of 
one yea r . 

3 . " T h e proceedings in this case were not in accordance w i t h 
t h e r u l i n g above cited ; no evidence appears to have been t a k e n 
o n the appearance of t h e accused ; tha t which is wi th the r eco rd 
w a s taken before he was required to appear ; and therefore u n d e r 
t h e ru l ing referred to , cannot be considered to have been p rope r ly 
given. For these reasons , I consider the Joint Magis t ra te ' s 
o r d e r is i l legal, and recommend that it be q u a s h e d . " 

GLOVER , J.-—I can find noth ing in the Cr imina l P r o c e d u r e 
C o d e w h i c h makes it necessary to take evidence as to the 
l ikel ihood of a breach of the peace, after the accused has been 
•summoned and is persent ei ther in person or by agent . Section 

given when the accused appeared before directing the accused, Baboo Narsing 
the Magistrate in obedience to the sum- Narayan, to enter into a bond to keep the 
mohs. Nor is there evidence in the quasi peace, was illegal, as not having been duly 
record sent up-to us,, which can be pro- made; and, therefore, that it ought to he 

.perly said to be the taking place of an quashed, and the accused released from 
adjudication by the Magistrate that he his recognizances, if he has entered into 
was satisfied upon the evidence that a them, or discharged from custo dy, it lie 
breach of the peace was Uikely to occur, has been put into prison. 
This being so, I think that the order 
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_ t l w ? 8 .282 gives a Magistrate power , on receiving ' ' credible in fo rma-
^ , g ^ N t i on , " that such and such a person is l ikely to commi t a breach. 

of the peace, to call upon tha t person to s h o w cause w h y h e 
* T S U ^ " s n o u m n o t n e r e ( I u i r e d to en te r into a bond to keep the peace'. 

An order of this description cannot b e issued unt i l the Magis 
trate has satisfied himself in the w a y laid down in the P r o c e d u r e 
'Code of the necessity for i s su ing it , bu t be ing issued, and t h e 
accused appea r ing to s h o w cause aga ins t it, the re w o u l d be n o 
necessity, it seems to m e , for r ecord ing , de novo, the ev idence 
of any witnesses , mere ly because the i r depositions had not been 
taken in the presence of the accused. The l a w supposes t h a t 
the Magistrate has acted p ruden t ly , and wi th due cons idera t ion , 
and has received information upon w h i c h he believes tha t it is 
necessary to prevent a breach of the peace by ca l l ing for a 
security bond . T h e w o r d s of section 282 appea r to m e t o 
suppose that a good prima facie case hasa l r eady been es tabl i shed 
agains t the par ty accused, w h i c h case h e is called upon to 
rebut , if he wou ld escape the necessi ty of hav ing to g ive 
securi ty, and I cannot find ei ther in sections 282, 287, o r 288 
a n y t h i n g which makes it i ncumben t on a Magis t ra te to 
adjudicate judic ia l ly as to the necessity for t a k i n g secu r i t y in 
evidence given before h im, on the appearance of the p e r s o n 
summoned . It appears to m e t h a t if a Magis t ra te is once 
satisfied, on w h a t he considers to be credible in fo rmat ion , t h a t 
i t is necessary to t ake secur i ty for the preserva t ion of the peace , 
h e has full au thor i ty to call upon the pa r ty cha rged , a n d to 
take such securi ty from h im, w i thou t r ecord ing in his presence 
the evidence or in fo rmat ion on w h i c h he himself ac ted . 

This case h a s been referred to the H igh Cour t by t h e J u d g e 
of Gya, u n d e r section 434, Code of Cr imina l P r o c e d u r e , w i t h 
anop in ion tha t as a cer ta in pa r ty aga ins t w h o m p r o c e e d i n g s 
h a d been t aken unde r section 282 had no t h a d t h e oppo r tun i t y 
of hea r ing the evidence, on wh ich the Magis t ra te ac ted , i n 
ca l l ing upon h i m to s h o w cause , t h e o rder for secur i ty waa 
i l legal , in accordance w i th the r u l i n g of a Divisional Bench 
of this Court , in the case of Narsing Narayan (1). "With 

(1 \ Ante, p. 7, note. 
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^ r e a t deference to the learned Judges w h o passed t h a t decision,' 
I j Jh ink , for the reasons abo-we giveri, t ha t the Mag i s t r a t e ' s 
o r d e r in this case was not i l legal , and that the re w a s n o neces
s i ty for t a k i n g the evidence of witnesses in the a c c u s e d ' s p r e 
s e n c e . 

T h e point is an impor t an t one, and I should w i sh it r e fe r red 
t o a Fu l l B e n c h . 

LOGH , J . — I t h ink tha t the course laid doWn in t h e r u l i n g 
of the Cour t referred to should be followed, t hough t h e l aw ' 
does not dist inct ly prescr ibe w h a t is to be done after the a c c u s 
ed appears . He is, however , in the position of a person 
c h a r g e d w i t h an offence, aga ins t w h o m evidence has been 
t a k e n , and lie has been s u m m o n e d to a n s w e r to the c h a r g e . 
H o w in o rd ina ry cases,, t h o u g h wi tnesses in suppor t of the 
c h a r g e have been examined before the accused a p p e a r , yet 
w h e n lie appears , they are requi red t o a t tend to be a g a i n exa
mined before the accused, and to give h i m a n oppor tun i ty of 
c ross examin ing them- This appears to m e the course w h i c h 
shou ld foe t aken in cases of the kind which has been referred to . 
A c r i m i n a l c h a r g e is preferred, and the accused should have 
t h e oppor tuni ty , as in o ther cases , of showing , by the cr'oss-
examina t ionof the wi tnesses for the prosecut ion , tha t no c h a r g e 
i s m a d e out aga ins t h i m . I wou ld , therefore, set as ide the 
o r d e r of the Magis t ra te , as recommended by the Sessions 
J u d g e . 

Before Mr. Justice Loch and Mr. Justice Clover. 

T H E Q U E E N v SHAM SUNDAR C H O W D H R Y * 

Recognizance to keep the Peace—Jurisdiction—Criminal Procedure Code (Act 
XXV. ofmi),s. 293. 

A executes in District T, a recognizance to feeep the peace towards B. A., was 
afterwards convicted in District S of having assaulted B in that district,//<rM, A had 
forfeited his recognizance, and the Magistrate in Distinct T could proceed against 
h i m under section 293 of Hie Criminal Procedure Code. 

D E F E X B A N T executed, at the order of the Magistrate of T i p 
pe rah , a recognizance, tha t he would keep the peace t owards o n e 
R a d h a g o b i n d S h a h a . Subsequent ly he was convicted by t h e Ma
g i s t r a t e of Sylhet of h a v i n g assaulted Radhagobind w i t h i n t h e 

* aeferencc from Sessions Judge or Tipperah, dated 3lst August 1808 
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