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APPELLATE JURISDICTION—CRIMINAL,

Before Mr. Justice Loch, and Mr. Justice Glover,

MAGHAN MIRSA v.

Securiiy to keep Peace—Section 282 of the Criminal Procedure Code (Act
XXV of 1861.)

CHAMMAN TELI.*

Before making an absolute order directing a person to enter into a bond to keep
the peace, the Magistrate must take the evidence on which he bases the order in the
presence of the accused or his agent.—Per Loch, J. Glover, J., dissenting.

The following reference was made by the Sessions Judge of

Gya :

¢ Under the provisions of section 434 of the Code of Criminal
Procedure, I have the honor to

Maghan Misra v. Chamman
Teli,

submit the record of the case

noted in the margin, and to rve-
commend that the order of the O fficiating Joint Magistrate re-
quiring security to keep the peace from Maghan Misra be
quashed asillegal and not having been duly made.

2.

‘“ In the case of Narsing Narrayan (1) it was held that the

order directing the defendant to enter into a bond tokeep the

* Reference under section 434 of the Code of Criminal Procedure.

(1) This was a reference, under section
434 of the Criminal Procedure Code, from
the Sessions Judge of Tirhoot. It came
before Phear and Hobhouse, JJ., on the
2nd of June 1868, and the following opi-
nion was delivered by

PuyEar, J.—This is a reference made
to this Court by the Sessions Judge of
Tirhoot, under section 434 of the Crimi-
nal Procedure Code, in wkLich he says
that he transmits to this Court the record
of the case of Government against Baboo
Narsing Narayan, with the recommenda-
tion that the final order upon the defend-
ant in that case to give recognizance to
the extent of 5,000 rupees shonld be
quashed: The Judge thus states the
case.—“Upon a memorial of the Assis t-
ant Magistrate of Tajpore, dated the
18th of October 1867, staling that

thongh the charge of illegal assembly
brought against Babeo Narsing Narayan
possibly had broken down, and he had
had to acquit the defendant, he was of
opinion that Baboo Narsing Narayan
ought to be bound down to keep the
peace.  Accordingly, a summons was
issued on the Bahoo, under section 282
of the Criminal Procedure " Code, and
he was eventuaily bound down to keep
the peace.” The Judge further says:—
1 find that the summons served upon
Baboo Narsing, under section 282 of the
Criminai Procedure Code, sets forth as
the credible information received by the
Magistrate, etc., etc., the record of a case
of complaint of one Mul Chand Pande in
the Court of the Assislant Magistrate o
Tajpore against Baboo Narsing Narayan,f
and also the Assistaut Magistrate's
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peace, could not be made until the Magistrate had taken fresh

evidence properly given on the
opinion that the Baboo should be bound'

down.. But upon this, I observe that
Mul Chand’s case has been dismissed as-
not proved. Therefore, this would be no
ground for calling upon the Baboo 1o
enter into a recognizance either under
section 280 or 282, and obriously the
Assistant Magistrate's opinion cannot he
called credibte information. 1 consider,
therefore, that the Baboo ought to be
released from his recognizance.”

We think that the Judge is in ervorin
thinking that the record iu the case
of Mul Chand Pande v. Baboo Nar-
sing Narayan, does not afford credible
information, within the meaning of the
Legislature, quite sufficient to justify the
Magistrate in issuing a summoas under
section 283.  That record contains the
depositions on oath of several witnesses
inthe case who appear fo state, as furts,
matters which would certainly, if credibie,
lead to a conclusion that a breach of the
peace might be likely, and we think . that,
information so conveyed to the Magis-
irate is credible information. Conse-
quently, we ave of opimon that the
recoguizances are not void for the reasons
which the Judge suggests in his refer-
ence. However, it has been brought to

our notice by the Advocate who has
argued the case before us on bebalf of

the accused, that after the issning of the
summons,  and on the appearance of
Nursing Narayan in auswer to the sum-
mons, there
taken bearing upen the subject of the
summons. Now, although section 282
of the Criminal Procedure Act autho-
rizes the Magistrate to  issue a summons,
that is to call the parly before him upon
the foundation of any information that
can be called credible information, still
he cannot mike the order that the defend-
and should jenter into a bond to keep the’
Peace, until he has adjodicaied judicially
that he is satisfied that it is necessary
for the preservation of the peace to take
such a bond from the defendant. This
) 3 W. R,, Grim., #4,

was no further evidence:

appearance of the accused, or

is provided by section 288, and taking:
that seetion in connection with the one-
immediately preceding 287, it 1s per-
fectly clear that this adjudication must:
be come to, upon evidence properly given:
on the appearance before the - Magistrate
of the *person who has Deen summoned,
or of his agent in the case, where he is
permitted ‘to appear by agent, Two or
three decisions upon the analagous enejct—
ment, seetion 318, namely Dewan
Eluhi Newuz v. Savarannisa (1) and
Amrit Nalh Jha v. Ahmed Heza ()
and. others, have lad down thatan
adjudication by a Magistrate of his
being satistied that a breach of the peace
is likely to ocecur, must be bused wupon
legal evidence and be duly recorded. ¢
may say that it is obvious, and unless.
this be so, the result of the provisions ¢f,
section 282 and section 288, would be
that the Magistrate might really inflict a
very heavy ftine, and commit to prison for-
default of payment thereof without the:
obvservance of the wordinary procedure,.
and the tak ing of evidence, in the man-
ner which is considered by the Législature-
to be necessary; and is therefore strictly,
provided for all other cascs, where an
acensed person is made liable to a penalty

and without there being even the security
affurded by the opportunity of appeal,

On the whole, [ think, there cannot be
any doubt, even though the words of
this section, with those of the onel have
last referred to, do not expressly so
provide, that the adjudication of a
breach of the peace being likely to occur,,
which. must be made by the Magistrate
under section 288 of the Criminal Pro~
ecdure Act, belore bhe can lake a bond
from the person accused, must be based.
wpon legal evidence, and must be dis~
tinetly stated as a judicial finding of the
Magistrate as in all other criminal cases
I' have already ‘saxd that the Ilearned
Advocate has pointed out to us that
there does not appear in the papers before
Bs any trace of evidence having been

{2) 6 W, R., Crim., 61.
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of his agent, before him ; and before he had adjudicated judicially —__
onsuch evidence thatit wagd necessary for the preservation of
the peace that a bond should be taken., In thecase now under
consideration, it appears from the record that a petition was
presented by certain partics complaining of threatened violence
on thepart of certain persons therein mentioned. Thereupon
some of those persons were summonhed, but the defendant,
Maghan Misra, doesnot appear to have been then called upon ;
subsequently the evidence of some witnesses was taken, and
after it had been recorded, the defendant, Maghan Misra, was
directed to show cause'why security should not be demanded
grom him. This order was passed on 20th June. On the 23rd
idem, the defendant appeared, and gave in a written statement
showing cause as required. Upon thisstatement being filed, an
order was'passed directing Maghan Misrato give two suret1 8
in 100 rupees each, and to enterinto his own recognizances to
the amount of 200 rupees to keep the peace for the space of
one year.

3. <The proceedings in this case were not in accordance with
the ruling above cited ; no evidence appears to have been taken
on the appearance of the accused ; that which is with the record
was takan before he was required toappear ; and therefore under
the ruling referred to, cannot be considered to have been properly.
given. For. these reasons, I consider the Joint Magistrate's
order isillegal, and recommend that it be uashed.”

GLOVER, J.—I can find nothing in the Criminal Procedure
Code which makes it necessary to tale evidence as to the
likelihood of a breach of the peace, after the accused has been
summoned and is persent either in person or by agent. Section

given when the accused appeared before du'cctmg the accused Baboo Narsing
the Muagistrate in obedicnce to the sum- Narayan, ‘to enterinto a bond to keep the
mons. Nor is there evidence in the quasi’ peace, was illegal, as not having been duly
recerd sent up -to us,. which- can be pro- made; and, therefore, that it ought to he
perly said to be the taking place of an quashed, and the accused released from
adjudlcanon by the Magistrate that he ' his recognizances, if he has entered into
was satisfied upon the evidence that a them, or discharged from custo dy, if he
breach of the peace was |likely to occur. has been put into prison.

This being so, I think that the order
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tion,” that such and such a person is likely to commit a breach
of the peace, to call upon that person to show cause why he
should nothe required to enter intoa bond tokeep the peace.
An order of this description cannot be issued until the Magis-
trate has satisfied himself in the way laid down in the Procedure
‘Code of the necessity for issuing it, but being issued, and the

accased appearing to show cause against it, there would be no

necessity, it seems to me, for recording, de novo, the evidence
‘of any witnesses, merely because their depositions had not beent
taken inthe presence of the accused. The law supposes that
the Magistrate has acted prudently, and with due considera.tid;l,
-and has received information upon which he believes that it is
necessary to prevent a breach of the peace by calling for a
security bond. The words of section 282 appear to me to
suppose that a good primd facie case hasalready been established

-against the party accused, which case heis called upon to

rebut, if he would escape the necessity of having to give
security, and I cannot find either in sections 282, 287, or 288
anything which makes it incumbent on a Magistrate to
adjudicate judicially as tothe necessity for taking security in
evidence given before him, on the appearance of the person
summoned. It appears to me that if a Magistrate is once
satisfied, on what he considers to be credible information, that
it is necessary to take security for the preservation of the peace,
he has full authority to call upon the party charged, and to
take such security from him, without recording in his presence
the evidence or information on which he himself acted.

This case has been referred to the High Court by the Judge
of Gya, under section 434, Code of Criminal Procedure, with
anopinion that as.a certain party against whom proceedings
had heen taken under section 282 had not had the opportunity
of hearing the evidence, on which the Magistrate acted, in
calling upon him to show cause, the order for security was
illegal, in accordance with the ruling of a Divisional Bench
of this Court, in the case of Narsing Narayan (1). With

(1N Ante, p. 7, note.
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at deference tothe learned Judges who passed that decision,
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Ithmk for the reasons-abows given, that the Mamstrates MGHAN

order in this case was not illegal, and that there was no neces-

MISRA

sity for taking the evidence of witnesses in the accused's pre- Cuasmiks

sence.

The pointis animportant one, and I should wish it referred
to a Full Bench. '

LocH, J.—I think that the course laid down in the ruling’
of the Court referred to should be followed, though the law
does not distinctly prescribe what isto be done after thé accus-
ed appears. He is, however, in the position of a person
charged with an olfence, against whom evidence hay Heen
taken, and be hasbeen summoned to answer to the charge.
Now in ordirary cases, though witnesses in support of the
charge have been examined hefore the accused appear, yet
when he appears, they are required. to attend to be again exa-
mined before the accused, and to give him an opportunity of
eross examining them. This appears to me the course which
should be taken in cascs of the kind whiclt has been referred to.
A eriminal charge is preferred, and the accused should have
the opportuiity, as in other cases, of showing, by the éross-
examinationof the witnesses for the prosecution, that no charge
is made out against him. I would, therefore, set aside the
order of the Magistrate, as recommended by the Sessions
Judge.

Before Mr. Justice Loch and Mr, Justicq Glover.
THE QUEEN » SHAM SUNDAR CHOWDHRY .*

Recoguizance to keep the Peace—Jurisdiction—Criminal Procedure Code (Act
XXV, of 1861), s. 293.

A execuies in District T, a recognizance to keep the peace towards B. A. was
afterwards convicted in District S of having assaulied B in thal district. Held, A had
forfeited his recegnizance, and the Magistrate in Distirict T could proceed against
him under section 293 of the Criminal Procedure Gode.

DrFENDANT exccuted, at the order of the Magistrate of Tip-
perah, a recognizance, that he would keepthe peace towards one
Radhagobind Shaha. Subsequently he was convicted by the Ma-

gistrate of Sylhet of having assaulted Radhagobind within the
* Relérence {rom Sessions Judgw of Tipperah, dated 31st August 1868
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