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. , Before Mr. Justice Norman and Mr. Justice E. Jackson. 

UPENDRA MOHAN TAGORE a n d o t h e r s ( D e c r e e - h o l d e r s ) V. 1869 

T A K A L I A B E P A R I a n d a n o t h e r ( J u d g m e n t - d e b t o r s . ) * • M a r c h i 

• • 

Execution—Limitation—Instalment-Bond. 

.' (Upon an application for execution being made, the judgment-debtor executed in 
j Court an instalm sut-bond, by which he bound himself to pay his debt by half-yearly 
^Instalments In the months of Magh (January and February) and Bhadra (August 

and September) of each year; and it was stipulated that, on failure to pay a single 
i n s t a l m e n t , the whole of the bond might be realised by execution. A decision w a s 
given accordingly, and the instalment-bond was filed, 

jfhe judgment-debtor did not pay thc instalment due in August and September 
1864, till a few days after tho expiry of that month. He did not pay th6 instal

l m e n t of January and February 1865 at all, but subsequent payments were made and 
*accjptcl . In DJEJMBJI- 1887 and January 1868, the decree-holder applied to execute 
thte decree and realise the whole amount of the bond. 

The lower Appelate Court, holding that time ran from tho first default in August 
and September 1804, dismissed tho application. 

Held, by High C>\irt on ao;)jil, that th3 application was not barred, and tha' 
time ran from January aud February 1863. 

Baboos Srinath Doss a n d Kali Prasanna Dutt for appel lants . 

T h e respondent w a s not represented . 

T h e facts a re fully set out i n t h e j u d g m e n t of thc Cour t , 
w h i c h w a s delivered by 

N o r m v n , J . — U p e n d r a Mohan Tagore , a s executor o f thc la te 
P r a s a n n a K u m a r Tagore applied for execution o f a decree, dated 

, i n April 1853, against Garibulla Bepari and o thers . Tbe facts a re 
t h a t , on the 29th o f September 1858 the defendants executed a 

bond for paymen t by ins ta lments o f 50 rupees , payable in Bha 
d r a (August and September) and Magh (January and February) 
of each year , wi th a s t ipulation that , i f they failed to pay a sin-

' g l e ins ta lment , the whole amount o f t he bond including a p a r t 
W h i c h had been remi t ted , should become due , and plaintiff 

* Miscellaneous Special Aop3al, No. 433 of 1818, from an order of the officiating 
Judge of /.ilia Rungpore, dated the 17tH August W68, rnversing an order of the 
Sudder Ameen of that district, dated tho 28th of March 1868. 
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1 8 0 9 should be entitl lcd to realize the s a m e by execution,./ 
UPEWRA. r f i i e decree-holder admit ted by, his vakeel in Court h i s : MOHAN " 
TAGORF. assent to these t e rms , and it w a s ordered " tha t the case be, , 

v- decided accord ing to t h e t e rms of the ins ta lment -bond . ' ' A 
T A i K A M A . 

BEPAW, copy of wh ich w a s ordered to be kept in the r eco rd . . 
The insta lment due in Bhadra 1271 (August and S e p t e m b e r . 

- ' \ SO7/) was paid on the ;>th of Aswin 1271 (20th Sep tember 
186V>. The insta lment due in Magh 1271 f J a n u a r y and F e 
bruary 18G5) was not paid, bu t subsequen t payment s were 
made ; the last of w h i c h is said to have been in P a u s h 1272 
(•December 1864 and J a n u a r y 1865.) The applicat ion for exc-.. 
cat ion w a s in P a u s h 127'i (December 1867 and J a n u a r y 1868.) 

i, 

The first Court held that , as the appl icat ion for execut ion 
w a s within three years of tho t ime w h e n the defendant failed 
to p a y the insta lment of Magh 1271, it was wi th in t i m e . 

The Judge calls the proceeding an action for execut ion, a n d 
holds that limitation runs from the first default, i. e., in B h a d r a 
1271, no twi ths tand ing subsequent payments . Ho refers to tho 
-case of Ilurronalh Roy v. Maherulla ( I ) . Tha t case , however , 
t u rn s on the construct ion of section 4 of Act XIV. of 1859. 

The qusetion in tho present case depends on the cons t ruc t ion 
df the 20th section of that Act. The effect of the o rder of the 

•C >ur( t i a t l h e c u s c should bo decide I according to the ins ta l 
ment -bond , a copy of which w a s to to ho kept wi th the record , 
appea r s to us to have been to and a condit ion of defeasance to 
the decree, by the t e rms of which , so long as tho debtor c o n t i -
n u c d i o pay the ins ta lments , tho decree-holder w a s prec luded 
from execut ing his decree . 

The insta lment due in Bhadra 1271 was not paid till a few 
days after the end of the month of Bhadra . There is no th ing in 
the te rms of the ins ta lment-bond to prevent the decree-holder 
from taking the payment m a d e on the 5 th of Aswin as a good 
payment o f the ins ta lment due in Bhadra . It is qui te cer ta in t h a t 
if, after accepting it as such, he had immedia te ly applied to exe -
cu te tho decree, tho Court wou ld have stayed his proceedings as; 
be ing contrary to good faith. The case of Ik ecn v. Balfour (2), 
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rrred to by thc J u d g e , arose not botween the p r inc ipa l deb tor 
Ml the dccreo-holdor, but 'botwoen the dec ree -ho lde r a n d a 

| $ l r e t y ; and there was an express stipulation that , on a n y d e -
<fitult, " n o t w i t h s t a n d i n g tho in^talmant might hi a f t e r w a r d s 

pjWiid" the wliole should become due . This was an express s t i pu 
l a t i o n tha t default should not bo waived, and, of cour se , no 
S u b s e q u e n t ag reemen t as betwaan the decree-holder and t h e 
l^ r inc ipa l debtor could affect the surety who was par ty to i t . 

' T h e acceptance of the ins ta lment .duo in Bhadra operated a s a 
(Suspension of the r igh t of tho decree-holder, to execute thedecreo 
till Magh 1271. The application for execution was wi thin th ree 

fp&ta from tha t da te . Can it be said that the r igh t to execute the 
I decree is gone? In a case of a decree for the paymont of a debt by 
^instalments ex tending over six years, wi thou t a n y condition 

; Jhat t h e whole a m o u n t of the decree should be exigible on t h e 
| i r s t default , a Ful l Bench, consist ing of all the J u d g e s of t h e 
H i g h Cour t of N o r t h - W e s t Provinces, on the 9th of March 1867,-
he ld t ha t tho decree, so far as regarded tho last i n s t a lmen t , 
&0Uid b e executed wi th in three years from the da te w h e n it w a s 
m a d e payable by the decree, no tw i th s t and ing the omiss ion to 
*jrealize all previous ins ta lments d u e from and after the date of 
the decree, w h i c h , in fact, had been paid by pr ivate a r r a n g e 
m e n t s m a d e w i t h o u t recourse to the Cour t . 

The Court said tha t the provision " supposes a present r i g h t 
" t o execute the decree accru ing a t the t ime w h e n the j u d g -
" m e n t w a s pronounced . I n the case of an ins ta lment m a d e p a y -

. *' ab le a t a future da te by the t e rms of the decree, t he re is, of 
•' course , n o present r ight to realise t h e ins ta lment at the dat e 
" of t h e d e c r e e ; and w h e n the ins ta lment becomes due , then the 
*« p resen t r i g h t to enforce it accrues . An application to enforce 

'« ' p a y m e n t of such an ins ta lment is wi th in t ime if made before 
*' t h e lapse of th ree years from the date fixed for payment by 
" t h e t e r m s of t h e decree . " W e assen t to the rule laid d o w n in 
tha t case ; t h o u g h , in some respects, it m a y appear to conflict 
w i t h a decision of this Court, TUuck Chandra Gooho v. Gourmani 
Debi (1) 

(1) Ej W. R„ 03. 
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I n the present case, by t h e jo in t operat ion of; the 'order 'of Court 
made on product ion of an ins ta lment bond , and t h e paymen t ol 
the instalment for Bhad ra 1271, the r i g h t to execute t h e decre 
was suspended till Magh 1271. Unjtil t ha t da te the re w a s no 
present r igh t to execute the decree . On t ha t da te t h e decree cam* 
into force as a decree w h i c h could be executed . N o w it is clear' 
that section 20 does not .apply to decrees passed less t h a n t h r ee 
years before the appl icat ion for execut ion. By par i ty of reason
ing, it seems to us that it does no t apply to decrees w h i c h come 
into force, or become capable of be ing executed less t h a n th ree ' 
years before the appl icat ion for execu t ion . The case of Bipro 
Das Gossamee v.Chunder Sekhar Bhuttacharjee (1) appears in sqme 
degree to suppor t o u r v iew on th is po in t . 

W e need no t discuss t h e ques t ion w h e t h e r the paymen t s on 
account of the decree m a d e subsequen t ly to Aswin 1271 a r e ; 
not of themselves sufficient to keep a l ive the decree . I t a p p e a r s 
to us that the r igh t t o execute the decree is not b a r r e d b y s e c 
t ion 20 . 

W e , therefore, rever.se t h e decision of t h e J u d g e , and r e m a n d 
the case to the first Cour t for execut ion of the dec ree . T h e r e s 
ponden t wil l pay the cost of t h e appel lant , bo th in th i s C o u r | 
a n d in the lower Appel la te Court . 

( 1 ) 7 W . R.528, 
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