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Before Mr. Justice Bayley and Mr. Justice Hobhouse.

. PYARI MOHAN SING aND ANOTHER(PLAINTIFFS) v. MIRZA
GAZI axp orugrs (DEFENDANTS.)*

Pleading—Parties—Praclice—Costs.

Each of two sharsholders in a talook sued separately for his share of the rent due
{ftom a tenant who held under one kabuliat.

+ Held, that when both the shareholders were before the Court, thongh in different
suits, the suits were maintainable, but that no more costs were to be awarded to the
plamtiffs than if they had sued jointly.

Baboos Ramesh Chandra Mitter and Rashbehari Ghose for ap-
pellants.

Baboo Chandra Madhab Ghose for respondents.
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The judgment of the Court was delivered by

. Hopnousg, J.—These were suits for arrears of rent of the
‘years 1274 and 1275 (Tipperah era), and they were brought at
one and the same time before the same Revenue Court for the
full amount of the arrears said to be due for the years I have
mentioned ; but in the one case the plaintiff sued for a 10-anna,
and in the other the plaintiff sued for a 6-anna, share of the
same rents. The defendants in each of the suits denied that
‘any arrears ofrent were due, and urged that the suits could not
proceed separately, because the plaintiff in the twosuits were pro-
prietors of an undivided estate, and because the kabuliat on which
the plaintiffs sued was given to the plaintiffs jointly, and not se-
parately.

The first Courtheld that the defendants had agreed to payth e
rents separately, and had not proved that they had paid those
rents: The first Court gave the plaintiffs in each case a decree.

The lower Appellate Court took up the two cases together and
held that, inasmuch as the two plaintiffs had collected the rents

% Special Appeals, Nos. 2701 and 2702 of 1868, from the decrees of the Judge of
Tipperah, dated the 17th August 1868, reversing the decrees of the Deputy Collector
of that District, dated the 27th May 1868,
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PYARCMOAN Byt together, and because they djd not so sue, the lower Appel;1
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__iymali up to the year 1274, thcy could not sue soparately,}

late Court dismissed both the suits: b

In appeal before usit is urged that when the defendants had
agreed and acquiesced in the division of shares, the lower Ap-
pellate Court was wrong in dismissing the plaintifl’s claim, |
If the special appeal had been entertained by us smiply on |
this ground, it is probable that we should have had to remand §
the case to the lower Appellate Court, hecause it appears to us ]
that that Court has not given any judgment upon the issue §
distinctly raised between the parties as to whether or not thers |
was an agreement or acquiesence on the part of the defen-
dants to pay rents to the proprietors separately in the shares |
which the proprietors claimed, but we think that the lower
Appellate Court’s judgment was wrong on other grounds.

We think that in this case the circumstances are peculiar, !
Whether the kabuliat was a kabuliat which by its termsy
expr ressed separate shares or not, and whether the defendants did
or did notagree to pay any separate shares, docs not seem to us
to be very materialin this case, because thxs is not a casein
which only one or more out of several shareholders are present
in Court, and in which the other shareholders are not present ;
but it is & case in which both the shareholders are present befcre
the Court as plaintiffs representing the’ whole 16-annas of the
claim, and that too in suits which from the very first were tried
towothel The defendan’c% also are present in the two suits thus
tried together, and they admit that the plaintiffs in these two

suits ‘do represent the whole of the claim. This is not, therefore,

a case, such asis represented by the Judge, in which very great
hardship may be inflicted on ryot litigants hy a variety of suits,
on a variety of claims, in a variety of Courts, but it is one'in
which all the parties are present before the same Court, and a$
the same time, and im-which the suits are heard together as if one
suit. In such a case we do not know of any law or procedure
s0 .absolute as to prevent the Judge from doing justice between
the parties. He had, on the one s1de, certain plaintiffs claiming
the whole 16-annas of rent, and on the otherside certain defend-
ants admitting these plaintiffsto be the 16-anna proprietors, and
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iwdfmttm« the rate of rents clalmed and only denying that they
‘hidd not been paid. I this. case we think that it would have
‘been more right and more justifthe lower ‘Appellate Court
had made one case out of the two, and had done justice between
‘the parties upon the merits.

We think, thercfore, that the judgment of the Judge must be
reversed, and the cases must go back tosthe Judge, and that le
must try as if they were one case betwoen the plaintiffs and

the defendants, whether, on the evidence on the record, the de-
“fendants have paid the whole or any part of the rents in question.

The costs of all the Courts will abide the result of the ulti-
mate decisison of the Judge; but inawarding those costs, the
Judge will be careful not to give more costs than he would have
given had these suits been instituted in the first instance as one
suit.

Before Mr. Justice Norman and Mr, Justice E, Jackson.

“KITUB LAL {pLaNTIFF) v. GHINA HTAZARI AND OTHERS

(DEFENDANTS.)*
Right to Settlement--Separately Numbeired Estates.
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Certain lands accreted to an estate, No. 667, and were temporarily settled as a-separ= |

ate estate, No. 3148. During the currency of this settlement, the owner sold his righ t
and interests in 667 to the plaintiff; and in 3148 to the defendants. On the expiry of
the temporary settlement the plaintiff as owner of the parent estate, sued to establish
his right to the permanent scttlement of 3148.

-Held, that the suit would not lic, aud that the plaintiff had no’ claimr to have a se

tlement of 3148,
: ONE Ramlal was the owner of an estate, Mauza Madanpur,

bearing a number, on the towji of the Collectorate, 667. To this -

some alluvial land accreted, of whichatemporary settlement was .
made with Ramlal under a number, 3148, inthe towji. In 1865, .

Ramlal sold all his rights in No. 667, describing it by that

number and as the Nizamut mehal, making noallusion whatever:,

toany churs as appertaining thereto. At the same time he'sold.

all his right and intercstin 3148 to the defendant. The tempo-
rary scitlementof 3148 expired in [867. Onthe expiry of the

* Special Appeal, No. 2280 of 1868, from a deeree of the Subordinate Judge of Bha-

guipore, dated the 30th June 1868, dlﬁrmmg a decree of the Moonsiff of Tegra, dated
thed1th Febraary 1868,





