
f O I i . 11.1 APPELLATE JURISDICTION—CIVIL. 3 3 7 

Before Mr. Justice Bagley and Mr. Justice Hcibhouse. 

. P Y A R I MOHAN SING AND ANOTHER(PLAINTIFFS) V. MIRZA 
GAZI A N D OTHERS ( D E F E N D A N T S . ) * 1869 4 

Mardi 20. 
Pleading—Parlies—Practice—Costs. -

Each of two shareholders in a talook sued separately for his share of the rent due 
from a tenant who held under one kabuliat. 

• Held, that when both the shareholders were before the Court, though in different 
suits, the suits were maintainable, but that no more costs were to be. awarded to the 
plaintiffs than if they had sued jointly. 

Baboos Ramesh Chandra Milter and Rashbehari Ghose for ap« 
$e l l an t s . 

Baboo Chandra Madhab Ghose for respondents -

T h e j u d g m e n t of the Cour t w a s delivered by 

HOBHOUSE, J . — T h e s e w e r e suits for a r rea r s of ren t of t h e 
years 1274 and 1275 (Tipperah era), and they were b r o u g h t a t 
one and the s a m e t ime before the same Revenue Cour t for t h e 
full a m o u n t of the a r rears said to be due for the years I h a v e 
men t ioned ; bu t in the one case the plaintiff sued for a 1 0 - a n n a , 
a n d in the o ther the plaintiff sued for a 6-anna, sha re of t h e 
s a m e ren t s . The defendants in each of the suits denied t h a t 
a n y a r r e a r s of r en t w e r e due , and u rged tha t the suits could n o t 
proceed separately, because the plaintiff in the two suits were p r o 
pr ie tors of an undivided estate, and because the kabul ia t on w h i c h 
t h e plaintiffs sued was given to the plaintiffs jo int ly , and not s e 
pa ra te ly . 

T h e first Cour t held that the defendants had agreed to pay th e 
r en t s separate ly , and had not proved tha t they had paid t h o s e 
r en t s ; The first Court gave the plaintiffs in each case a dec ree . 

T h e lower Appellate Court took u p the two cases together and 
he ld tha t , i nasmuch as the two plaintiffs had collected the r e n t s 

* Special Appeals, Nos. 2701 and 2702 of 1868, from the decrees of the Judge of 
Tipperah, dated the 17th August 1868, reversing the decrees of the Deputy Collector 
of that District, dated the 27th May 1868.. 
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(j'fliali up to tho year 1274, they coukl not sue separately, 
PYABIMOAN £>ut together, and because they djd not so sue , the lower Appeb 

S ™ late Court dismissed both the suits* 
MIRZA GAZI. J n appeal before us it is u rged tha t w h e n thc defendants had 

agreed and acquiesced in the division of sha res , the lower Ap
pellate Court w a s w r o n g in d ismiss ing the plaintiff's claim. 
If the special appeal had been enter ta ined by us smip ly on 
this g round, it is probable that w e should have had to r emand 
the case to the lower Appellate Cour t , because it appears to us 
that that Court has not given any j u d g m e n t upon the issue . 
distinctly raised between the part ies as to w h e t h e r or not the re 
was an agreement or acquiesence on the par t of the defen
dan ts to pay rents to the proprie tors separately in tho shares 
which the proprietors claimed, bu t w e th ink that tho lower 
Appellate Court 's j u d g m e n t w a s w r o n g on other g rounds . 

W e th ink that in this case the c i rcumstances a re peculiar . 
W h e t h e r the kabul ia t was a kabul ia t wh ich by its t e r m s 
expressed separate shares or no t , and w h e t h e r the defendants did 
or did not agree to pay any separate shares , does not seem to us 
to be very material in this case, because this is not a case in 
which only one or more Out of several shareholders a re p r e s e n t 
in Court, and in which the o ther shareholders are not present ; 
but it is a-case in which both the shareholders a re present before 
the Court as plaintiffs represen t ing the ' who le 1 6 - a n n a s of the 
claim, and that too in suits w h i c h from the very first w e r e t r ied 
together . The defendants also a re p resen t in the two sui ts t h u s 
tried together , and they admi t tha t t h e plaintiffs in these two 
suits do represent the who le of the claim. This is not , t he re fo re , 
a ease, such as.is represented by the J u d g e , in wh ich Very grea t 
ha rdsh ip may be inflicted on ryo t l i t igants by a var ie ty of sui ts , 
on a variety of claims, in a var iety of Cour t s , bu t it is one in 
which all the part ies a re p resen t before the s a m e Court , and at 
the same t ime, and i a which tho suits a re heard toge ther as if one 
sui t . In such a case w e do not k n o w of any l a w or p rocedure 
so .absolute as to prevent the J u d g e from doing jus t i ce be tween 
thc part ies. He had , on the one side, certain plaintiffs c la iming 
the who le 16-annas of rent , and on the other side certain defend
ants admit t ing these plaintiffs to be the 16-anna propr ie tors , a n d 
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E m i t t i n g the ra te of rents claimed, and only d e n y i n g t ha t they * 8 6 9 

heid not been paid. In this c«se we think that it w o u l d have PXAMMOHAK 
SING 

been more r i gh t and more jus t if the lower Appellate Court «. 
had m a d e one case out of the two, and had done just ice b e t w e e n M ) H Z A G a * ' -
the par t ies upon the mer i t s . 

W e th ink , therefore, tha t the j udgmen t of the Judge m u s t b e 
reversed, and the cases mus t go back to«the Judge , and tha t h e 
m u s t t ry as if they were one case between the plaintiffs and 

; the defendants , whe the r , on the evidence on the record, t h e d e -
' fendants have paid the whole or any par t of the rents in ques t ion . 

The costs of all the Courts will abide the result of the u l t i 
mate decisison of the Judge ; but in a w a r d i n g those costs, t he 
J u d g e wil l be careful not to give more costs than he would have , 
given had these sui ts been insti tuted in the first ins tance as one 
sui t . 

Before Mr. Justice Norman and Mr. Justice E. Jackson. 

KIIUB LAL (PLAINTIFF) V. GHINA HAZARI AND OTHERS 

(DEFENDANTS.,)* 
Bight to Settlement—Separately Numbered, Estates. 

Certain lands accreted to an estate, No. 667, and were temporarily settled as a-separ-
ate estate, No. 3148. During the currency of this settlement, the owner sold his righ t 
and interests in 667 to the plaintiff; and in 31 i8 to the defendants'. On the expiry o f 
the temporary settlement the plaintiff as owner of the parent estate, sued to establish 
his right to the permanent settlement of 3148. 

Held, that the suit would not lie, and that the plaintiff had no'claim to have a se 
tlement of 3148. 

; O N E R a m l a l w a s the owner of an estate , Mauza M a d a n p u r , 
b e a r i n g a n u m b e r , on the towji of the Collectorate, 667. To this 
s o m e al luvial land accreted, of which a t empora ry set t lement was 
m a d e w i t h Ramla l unde r a n u m b e r , 3148, in the towji. In 1865, 
R a m l a l sold all his r igh t s in No. 667, describing it by tha t 
n u m b e r and as the Nizamut mehal, , mak ing no-allusion wha t eve r 
to a n y c h u r s as apper ta in ing thereto*. At the same t ime he soldi, 
a l l h is r i gh t and interest in 3148 t o the defendant . The t empo
r a r y se t t lement of 3148 expired in f 867. On the expiry of the 

* Special Appeal, No. 2280 of 1868, from a decree of the Subordinate Judge of Bha-
gulpore, dated the 30th June 1868, affirming a decree of the Moonsiff of Tegra, dated 
the 11th February 1868. 
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