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f a separa te estate, merely beacue a part of it is con t e rminous wi th 1 8 6 9 

•thatof t boSAa /L" , K A N T I K A M 

So far as w e k n o w , it has never been decided in a n y case' t ha t won SA.HU. 
a n y cus tom prevails amongs t Hindus giving a r i gh t of p r e - e m p 
tion to the owner of an estate adjacent to that sold on t h e m e r e 
g r o u n d of v ic inage . In fact, the Courts have repeatedly re fused 
to recognize such a c u s t o m ; as , for instance, the Sudde r Cour t of 
the N . W . Provinces in two cases referred toinJPafctr Rawot v . 
Sheikh Emambaksh (I). The same point was decided in- the 
cases of Ejnash Kooer v. Shaikh Amjudally (2) and Nirput 
Mahtoon v. Mussamut Deep Koonwar ( 3 j . 

N o evidence was given of the existence in P u r n e a h of a n y 
cus tom amongs t Hindus g iv ing a r igh t of pre-empt ion on t h e 
g r o u n d of such vicinage, and no such custom is even al leged by 
the plaintiff, and , therefore, w e th ink it unnecessary to r e m a n d 
the case for the trial of an issue on the point . 

"We reverse the Judge ' s decree, and dismiss the suit w i t h cos ts 
in bo th Cour t s . 

Before Mr. Justice Norman and Mr. Justice Jackson. 18(19. 

March 1ft 

S A R A D A M A Y I C H O W D H R A I N (PLAINTIFFJ V. N A B I N C H A N -

D R A R O Y C H O W D H R Y ( D E F E N D A N T . ) * 

Act VIII. of" 1859, s. 230-Dispossession—Adverse Claims. 

Four persons made separate applications to the Court, under section 230, Act VIII. 
of 1859, alleging that the defendant having obtained a decree against Government 
for possession offlsheriesinasuit to which they were no parties, had in execution 
dispossessed them of fisheries, of which they were severally in possession. On 
enquiry it appeared that each and several of the four applicants claimed possession 
of the same portions of the fisheries. The lower Court, holding that it w a s 
impossible for each of several parties setting up adverse claims to the same 
property to show that it had been bona fide his possession, and that he had been 
dispossessed from it, referred all parties to a regular suit. 

* Regular Appeals, Nos. 182, 184, 198, and 213 of 1868, from the decrees of the 
Judge of Rungpore, dated the 10th July 1868. 

(1) Case No. 1116 of 1861; 28th .Sept., 1863. (2)1 W. R., 261. (%) 8 W. R., 3" 
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SARADA MAYI 
CHOWDHRAIN * 

v - Baboos Girija Sankar Mazumdar and hvcar Chandra Chucker-
NABN CHAN- , 

DRA ROY -butty for appel lant . 
' CHOWDHRY." 

Baboos Mohini Mohan Roy and Ashulosh Chalterjec for 
respondent . , 

The facts a re sufficiently sot out in the following j u d g m e n t of 

NORMAN, J . — T H E S E are suits or proceedings u n d e r sect ion 
230 of Act VI I I . of 1859. The plaintiffs in the several cases 
above ment iond, al lege tha t Nabin C h a n d r a Chowdhry , hav ing 
obtained a decree aga ins t t he Gove rnmen t for possession of cer ta in 
j a lka r s , proceeded, in execution of tha t decree, to take possession 
of fisheries, of which they several ly w c r j i n possession, desc r ib 
ing them by boundar ies . They al lege tha t these fisheries had 
a lwaysbelonged to t hem ; tha t they were not par t ies to the decree 
obtained by Nabin Chandra , and , therefore, p r ay to be r e s to red 
to possession. One j u d g m e n t w a s delivered in all t he cases . 
T h e Judge says , a good deal of evidence has been t aken , t h e 
resul t of which has been to s h e w tha t there a re diversi t ies of 
claims a m o n g s t t h e plaintiffs themselves , each and several claim
ing possession of t h e s a m e port ions of the fisheries, and all t he 
claims are pre t ty equal ly suppor ted by both oral and d o c u m e n 
ta ry evidence. I t behoved each pa r ty compla in ing of disposses
sion under thedecree to shew, to the satisfaction of t h e Cour t , tha t 
the proper ty of which he had been dispossessed was bona fide in 
his possession, and this could never have been done by severa l 
part ies compla in ing of dispossession of the s a m e proper ty to 
which they laid adverse c la ims . He adds , I belive tha t w h e n t h e 
several appl icants pet i t ioned u n d e r section 230, they h a d n o 
personal knowledge wha teve r of the s ta te of the said fisheries, 
o r tha t their interests in t h e m w e r e confl ict ing or adverse to 
a n y o n e b u t t h e decree-holder . Hedismisses all the sui ts , leaving 
the several plaintiffs to their r e m e d y by sui t . 

"We are of opinion tha t this decree canno t s tand . The effect 
of the decision is to put all the several c la imants out of posses-

1869 BeU, that the Judge should have tried each case by Itself as between' the appli 
; cant and the decree-holder. 
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s ion, w i t h o u t a n y determinat ion of the quest ion, w h e t h e r they 
w e r e in possession or not at the date of the execut ion ,—to leave SA.RA.DA. MAYI 

tlie decree-holder in possession, and give h im the i m m e n s e CHO-WDHRAIH 
advan t age of being able to t h row upon his adversar ies the b u r d e n NABJITCHAN-
of proof, not of previous possession, but of t i t le. DRA ROY 

1 1 1 ' CHOWDHRY. 
The n a t u r e of the point to be decided between each c l a iman t 

and the decree-holder is not in any way affected, because t h e r e 
a re m a n y c la imants , as will be evident from a practical i l l u s t r a 
t ion . Suppose a person in possession of a house is dispossessed 
i n execut ion of a decree against a th i rd person to wh ich ho 
is n o pa r ty . I t is clear tha t his r ight to be restored to 
possession under section 230, cannot in any way be affected, 
because in a s imilar proceeding, another person falsely alleges 
t ha t he was in possession of the whole house , or t ru ly alleges 
t ha t he w a s in possession of a par t of it. W o u l d the J u d g e say 
tha t , because such a claim is made by another , a m a n in r ight
ful possession m a y bo turned into the street and left homeless , 
t i l l , pe rhaps in twelve months ' t ime, a suit to recover posses
sion can l)e hea rd , and finally decided on appeal. 

T h e Legis la ture m a y proper ly m a k e the par ty al leging d is 
possession a plaintiff in t he ' p roceed ing , thereby t h rowing on 
h i m the onus of p rov ing his possession. If he fails to prove, to 
t h e satisfaction of the Court, that he was in possession, his c la im 
m u s t be d i smissed , and h e w i l l b e left to his remedy to establish, 
-not his possession, but his title by an ordinary suit in the Ci vil 
•Court. The 230th section does not appear to us to c o n t e m 
pla te the adjudication of any question be tween adverse c l a iman t s . 
It is easy to put cases where two several part ies have been in 
possession of the same property, of wh ich they cannot be d e 
pr ived in execution of a decree agains t a fourth person. In such 
cases each m i g h t be entit led to a decree, declaring w h a t his 
possession w a s , and that h e is enti t led to be maintained in it , 
no tw i th s t and ing the proceedings in execut ion. 

T h e quest ion in each case is perfectly simple, and each case 
s h o u l d h a v e been tried by itself. If the c la imant was in p o s 
session, t hough w i t h o u t a good title, he cannot be dispossessed 
in execut ion of a decree agains t a third person to w h i c h ho 
w a s no par ty . On the other* hand , if the par ty against w h o m the 
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1869 dec ree was obtained was in possession, t h o u g h wi thou t a good 
SARADA MA-n title, it is clear tha t , in execut ion of a decree , the pe r son , w h o 

H VVDHRAIS . g c i e c j a r e c [ t o n a v e acquired the r igh ts of the pa r ty ac tual ly in 
NABIN CHAN-possession, is entitled to be placed in the s a m e position as the 
CMDWDHHY. P a r l ; y whose r igh ts he has acqui red ; and no person, not in 
_ -• • actual possession or receipt of r en t s , can como in unde r section 

230 to resist the execution of the decree . He must , l ike a n y 
o the r person out of possession, be left to enforce such r igh t as 
he has i n a r e g u l a r su i t . W i t h all respectfor an opinion w h i c h 
seems to have been expressed by Mr. Jus t ice Mitter in Ajoo 
Khan v. Kristo Pershad Lahoory (1), it appears to us tha t the 
question unde r section 230 is not p roper ly a quest ion of title, 
though in a case of the c la im of a n incorporeal r i gh t , such a s 
tha t of fishery, evidence of possession m i g h t be to some extent 
evidence of title. 

The Judge very r igh t ly says t ha t section 230 provides only 
for disputes between t h e decree-holder and the par ty d i spos
sessed unde r t h e decree. I n c a s e s , l ike the present , the sole 
questions under section 230 are : W a s the c la imant real ly and 
bona fide in possession of the fisheries c la imed at the t ime of 
the execution of the decree ? W a s he dispossessed by the d e 
cree-holder in execution of the decree ? I t is sugges ted by the 
vakeels on both sides tha t the who le of the evidence has not 
been taken, and w e , therefore, r e m a n d the cases to the J u d g e 
for the t r ia l of the above-ment ioned two issues. The J u d g e 
wil l t ry the issues and r e tu rn to this Cour t h is finding t h e r e 
o n , together wi th t h e evidence. 

(I) 8 W. R., ill. 




