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Before Mr. Justice Norman and Mr. Justice E.Jackson 

KANTIRAM AND ANOTHER (DEFENDANTS) V. W O L I SAHU 
' ( P L A I N T I F F . ) * 

Pre-emption among Hindus—Vicinage. 

There is no judicial finding to the effect that the custom of pre-emption is recognized 
among the Hindus of the Province of lfehar. 

It is doubtful whether even, under Mohammedan law, the owners of (wo adjacent 
lakhiraj estates, wholly unconnected with one another, could either of them claim a 
right of pre-emption on the ground of vicinage. No such right of pre-emption on the 
grouud of mere vicinage has been known to exist among Hindus. ' 

Mr. C. Gergory and Baboo Rajendra Nath Rose for appe l lan ts . 

Baboo Debendra Chandra Ghose for r esponden t . 

T H E facts are sufficiently set forth in the j u d g m e n t of the 
Court , which w a s del ivered by 

NORMAN , J .—This was a suit for possession of 5 t b igas of l ak 
hiraj land in P e r g u n n a Fu t t ehpore S inghya , in the dis t r ic t of 
P u r n e a h . The plaintiff c la ims, in respect of an alleged r i gh t of 
pre-emption, as owner of a plot of lakhiraj land forming the 
nor thern boundary of the land in d ispute . All par t ies , the 
plaintiff and the defendants (vendors and purchase r s of the land) 
a re Hindus . The case w a s t r ied before the J u d g e of P u r n e a h , 
Mr. Muspratt . Tho defendants objected tha t there is no r igh t 
of pre-empt ion amongs t H indus . T h e J u d g e raised the issue— 
" Can the r i gh t of p re -empt ion be ever used by a Hindu w i t h 
in the Province .of Behar ?" He says tha t all the part ies are 
Hindus of Chakla Behar . He cites t w o cases ; Fakir 
Ratcot v. Sheikh Emambaksh (1), a n d Baboo Moheshee Lai v. 

* Regular Appeal, No. 179 of 1868, from a decree of the Judge of Purneah, dated the 
1st June 1868. 

(1) Case No, 1116 of 1861; 28th Sept. 1863. 
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Cfurislian (I), and treats it, as decided by these cases , tha t i860 
the Mohammedan custom of pre-emption has been adop ted b y I^TUUIT 
the H indus of the Province of Behar, and is therefore, b ind- v -
i n g o n t h e m . He declares tha t the plaintiff has establ ished h i s 
r ight to p re -empt ion . 

F r o m this decision there is an appeal by the purchaser defend
ants . W e are not a w a r e of any case in which it has ever been j u d i 
cially noticed, or even found as a mat ter of fact that , accord ing to 
the cus toms of the Hindus in the District of P u r n e a h , a r i g h t 
of p re -empt ion is recognized as exist ing amongs t t h e m . Ne i the r 
of t h e decisions referred to by the J u d g e bears out his v i e w . 
The first mere ly shew that the r igh t w h e r e found to be n o w 
exis t ing amongs t Hindus , is regula ted by the rules of t h e 
Mohammedan l a w of pre-emption. The Court expressly say tha t , 
" in distr icts w h e r e the existence of the cus tom h a s not been 
" j u d i c i a l l y noticed, the custom wiil be mat te r to be p r o v e d . " 
In the second case the Court directed an issue w h e t h e r t he r e w a s 
such a cus tom b ind ing on Chris t ians in Bhagu lpore . 

But even, suppos ing tha t a cus tom of pre-emption can be shown 
to exist a m o n g s t H indus in P u r n e a h , or in any par t of the 
P u r n e a h District, ano ther question lies behind, viz., w h e t h e r t h e 
dUstom extends to give a r igh t of p re -empt ion amongs t H indus 
on t h e g r o u n d of mere vicinage. W e should en ter ta in v e r y 
g r a v e doubt whe the r , if the part ies were Mohammedans , t h e r e 
wou ld be any r igh t of pre-empt ion in the present case . T h e 
par t ies a re s imply owner s of adjacent lakhiraj estates, the one 
who l ly unconnec ted w i t h the other . I t is not sugges ted t h a t 
the plaintiff wou ld or could sustain any in jury , or tha t h i s 
comfort or convenience wou ld be interfered w i th in any w a y , 
if t h e appel lants be permi t ted to enjoy the proper ty they have 
b o u g h t . 

I n t h e Hedaya, Vol . 3 , 562, it is said : — " S h a f e i is of opinion 
" t h a t a ne ighbour is not a Shaft, because the prophet , has 
' ' s a i d Shaffa relates to a t h i n g held in joint property, and 
*' w h i c h has not been divided off; when , therefore, the p r o -

(t) 6*\V. R., 250. 
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W69 " per ty has undergone a division, and the bounda ry of each 
KANTJKAM " p a r t n e r is par t icular ly d iscr iminated, and a separate road 

„ r

 v - " a s s i g n e d to each, the r igh t of Shaffa can no longer exist. 
' " Besides, the existence of the r i gh t of Shaffa is r e p u g n a n t to 

" a n a l o g y , a s it involves t l i e t ak ing possessionof ano ther ' s pro* 
u perty cont rary to his incl inat ion, whence it mus t be confined 

solely to those to w h o m it is par t icu lar ly g ran ted by the law. 
Now it is granted par t icu lar ly to a par tner ; but a n e i g h b o u r 

" cannot be considered as such ; for the intent ion of the l a w in 
" g ran t ing i t t o a par tner , is merely to prevent the inconveniences 
" ar is ing for a division ; since if t he pa r tne r wore not to get the 
" share , wh ich is the subject of the claim' of Shaffa, a new 
" purchaser m i g h t insist on a division, and thereby occasion h i m 
" a great deal of unnecessary vexat ion. But this a r g u m e n t does 
" not hold good in behalf of a ne ighbour ' ; he is , therefore, not 
" entitled to the privilege of Shaffa. W o , (i.e., tho Hanifites) 
' ' o n the cont ra ry , a l lege that theprecept of the prophet , a l r eady 
<• quoted, i s a sufficient g r o u n d for es tabl ishing the r igh t of Shaffa 
" in a ne ighbour . Besides, t he reason for es tabl ishing this r i g h t 
" i n a p a r t n e r , is t he c i rcumstance of his p roper ty be ing con t inu-
" ally and inseparably adjoined to tha t of a s t ranger , viz. the 
" purchaser , which is in jur ious to h im , because of the difference 
" of a s t ranger ' s posi t ion." Amongs t Mohammedans , the r igh t oi 
pre-emption on the g round of vicinage m a y be defeated if a man 
sells the who le of h is house , except ing only the b read th of one 
yard , extending a long the house of tho Shaft.—Hedaya, Vol . 3 , 
604. 

According to the bet ter opinion, it is applicable only to houses 
and small pieces of land. See Baillie 's Mohammedan L a w , page 
474, note 1 ; page 471 note 3 ; and page 472, note 2. There is a 
saying of the p r o p h e t s : — u Shaffa affects only houses and gard
e n s . The intention of Shaffa be ing to p revent the vexation 
" a r i s i n g from a bad ne ighbour , it is said to be needless to extend 
" i t t o property of a moveable n a t u r e . ' ' — H e d a y a Vol . 3 , 5 9 1 . 

In Abdul Azimv. Khondkar Hamid AH (I), a Division B e n d 
of this Court held that , even amonges t M o h a m m e d a n s , ' ' the r igh 
of pre-emption does not extend to give a par ty a r igh t to purehas< 

(1) Ante 63, 
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f a separa te estate, merely beacue a part of it is con t e rminous wi th 1 8 6 9 

•thatof t boSAa /L" , K A N T I K A M 

So far as w e k n o w , it has never been decided in a n y case' t ha t won SA.HU. 
a n y cus tom prevails amongs t Hindus giving a r i gh t of p r e - e m p 
tion to the owner of an estate adjacent to that sold on t h e m e r e 
g r o u n d of v ic inage . In fact, the Courts have repeatedly re fused 
to recognize such a c u s t o m ; as , for instance, the Sudde r Cour t of 
the N . W . Provinces in two cases referred toinJPafctr Rawot v . 
Sheikh Emambaksh (I). The same point was decided in- the 
cases of Ejnash Kooer v. Shaikh Amjudally (2) and Nirput 
Mahtoon v. Mussamut Deep Koonwar ( 3 j . 

N o evidence was given of the existence in P u r n e a h of a n y 
cus tom amongs t Hindus g iv ing a r igh t of pre-empt ion on t h e 
g r o u n d of such vicinage, and no such custom is even al leged by 
the plaintiff, and , therefore, w e th ink it unnecessary to r e m a n d 
the case for the trial of an issue on the point . 

"We reverse the Judge ' s decree, and dismiss the suit w i t h cos ts 
in bo th Cour t s . 

Before Mr. Justice Norman and Mr. Justice Jackson. 18(19. 

March 1ft 

S A R A D A M A Y I C H O W D H R A I N (PLAINTIFFJ V. N A B I N C H A N -

D R A R O Y C H O W D H R Y ( D E F E N D A N T . ) * 

Act VIII. of" 1859, s. 230-Dispossession—Adverse Claims. 

Four persons made separate applications to the Court, under section 230, Act VIII. 
of 1859, alleging that the defendant having obtained a decree against Government 
for possession offlsheriesinasuit to which they were no parties, had in execution 
dispossessed them of fisheries, of which they were severally in possession. On 
enquiry it appeared that each and several of the four applicants claimed possession 
of the same portions of the fisheries. The lower Court, holding that it w a s 
impossible for each of several parties setting up adverse claims to the same 
property to show that it had been bona fide his possession, and that he had been 
dispossessed from it, referred all parties to a regular suit. 

* Regular Appeals, Nos. 182, 184, 198, and 213 of 1868, from the decrees of the 
Judge of Rungpore, dated the 10th July 1868. 

(1) Case No. 1116 of 1861; 28th .Sept., 1863. (2)1 W. R., 261. (%) 8 W. R., 3" 
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