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March 13. 

Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 

S R I M A T I D E B I (ONE OK THE DEFENDANTS. ) V. M A D A N 

M O H A N S I N G ( P L A I N T I F F ) . * 

Onus Probandi—Bond fide Sale. 

In execution of a decree, the Judgment-debtor's right, title, and interest in a certain? 
property was attached. The plaintiff thereupon preferred a claim under conveyances1 

from the judgment-debtor, but it was rejected, and the property was sold. The judg­
ment-creditor purchased the same at the auction, and sold it to the defendant, who 
ousted the plaintiff, who thereupon sued to recover possession under his conveyances-

Held, that the onus was not entirely upon the plaintiff to prove bona fides of the 
sale, but that the evidence adduced by the defendant should be examined alsu. 

Ishan Chandra Das v. Rukimudin, Sowddagar (1) distinguished. 

T H I S w a s a suit for recovery of possession of 11 b igas a n d 
9 k a t a s of land upon the a l legat ion tha t the plaintiff had' p u r -

* Special Appeal, No. 2231 of 1868, from a decree of the Officiating Judge of 
Midnapore, dated the 27th May 1808, reversing a decree of the Principal Sudder 
Ameen of that district, dated the 6th February 1868. 

(1) Before Sir Barnes Peacock, Kt., Chief cuted, but that it represented a real and 
Justice, and Mr. Justice Mitter. honest transaction between the parties 

M i i i u j m ICU»M f i n u n o i m o .„„ The Judge says that the kabala has been 
MUNsHI ISHAN CHANDRA DAS AND > M E | T E D ^ the attesting wit-
ANOTHER (DEFENDANTS) V. RUKIMUDDIN U 6 S s e s W e d ( ( M t ^ t m ^ * 
SOWDAGAR (PLA.NT.FF.) + C O W T D I S P U T C ( 1 T H A T ^ ^ W H A T ^ 

The judgment of the Court was delivered l o w e r C o n r t d i d d i s P u t e was that, although 
j,y the deed was executed, therp was na 

consideration for it so as to make it binding 
PEACOCK, C. J.—We think it clear that on a creditor, 

the Judge, in his judgment, has laid down 
several erroneous principles of law. In Then again the Judge says that, in a 
the first place he says that the onus was talooki potta granted to the plaintiff by 
on the defendant to prove the alleged t n e zemindar, mention is made of th e 
maid fides of the transaction in question, a b u v e k a b a l a > t n e r e b y t r e a t l n S t n e f a c t 

and he has failed to prove It. The suit t h a t t n e z e m i n d a r b e l i e v e d t h e P o t t a t o b e 

was brought to set aside an order of the g e n u i n e > w , t t w , t b a v i n S aW ev>denc« 
Small Cause Court, in which that Court before him, as a guide to himself, the 
had held that the deed was maid fide. Judge, respecting the mode in which he 
The onus, therefore, lay on the plaintiff should determine the case, upon the evi-
to prove not only that the deed was exe- dence adduced. We cannot say that the 

Judge would have upheld this kabala, but 
+ Special Appeal, No.1362 of 1868, from a for the erroneous opinion which he ap-

decree of the Judge of Chittagoug, dated the pears to have entertained as to the law. 
28th Februaryl868,reversing a decree of the It may be as well to remark that, with 
Sudder Ameen of that district, dated the respeot to the Binama, viz., the purchase 
14th March 1867. under the execution, the Judge says, in 
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chased t h e same from Rajnarayan Roy unde r two coveyances , m& 
a n d w a s in possession thereof. That Gopinath Roy , w h o held SRIMATI DEM 
a decree aga ins t Rajnarayan, caused the property, 8 b igas and 9 »• 
ka ta s of the said land, to be attached and put up to sa le in e x e - ^ 0 H A l < 

c u t i o n of his decree . Tha t the plaintiff's claim to t h e s a m e 
w a s rejected, and the property in dispute was sold. T h a t Go­
p ina th purchased the property at auction-sale, and sold it to t h e 
defendant Sr imat i , w h o ousted the plaintiff from t h e w h o l e 1 1 
bigas and 9 ka t a s . 

T h e defendant , Sr imat i Debi, stated in her wr i t t en s t a t e m e n t 
t ha t s h e had purchased the property from the purchaser a t t h e 
auc t ion , and has since been in possession thereof. 

T h e Pr incipal Sudder Ameen found that the judgment -deb to r 
h a d all a long been in possession of the proper ty in dispute , and 
t ha t t hesa l e to the plaintiff was collusive and benami for the b e n e ­
fit of the judgment -deb tor . He , accordingly, dismissed t h e su i t . 

effect, that such a sale could have taken cute, until it became necessary to defeat t h e 

place without any fraud having been com- defendants. We think the parties and the 
jnitted or intended, and then he adds :— witnesses must have laughed in their sleeve* 
" Thc onus was upon the defendant to and chuckled at the manner in which they 
prove the alleged fraud, and that he has had hoodwinked.the Judge, when they in-
utterly failed to do." We have already duced him to believe that the transaction 

'pointed out that the onus was on the de- was an honest one, and to reverse the de­
fendant. The decision of the Judge must cision of the native Jndge, who had seen 
be reversed, and the case remanded to into the fraud. 1 never saw a case myself 
be re-tried de novo upon regular appeal, in which fraud was more patent than it is 
The costs to abide the event. Having in the present. Having called up the case 
remanded the case, we think It right to upon regular appeal from the decision of 
call it up, and hear it ourselves upon re- the Sudder Ameen, we uphold bis decision, 
gular appeal, as we have done in other and the plaintiff will pay the costs nf the 
similar cases. special appeal and the costs in the lower 

The case having been transferred and Appellate Court, 
called up for argument and heard on regu- If in cases in which there is an apparent 
lar appeal, the Court said:— attempt to defeat a decree by a bill of sale 

It appears to us that the decision of the of the debtor's property, Judges would ex" 
Judge, reversing the decision of the Sud- amine minutely as to the mode in which the 
der Ameen upon the question of fraud, was purchase-money for the bill of sale was paid, 
most unsatisfactory. The kabala was exe- and how it was dealt with, they would be 
cuted upon the very day on which the more likely to detect the fraud, which, in 
defendant obtained his decree, and cases of this sort, are frequently attempted 
the decree, under which the plaintiff pur- to be palmed upon them, 
chased a part oi the the property, was an 
old standing decree obtained by default, and 
which the parties never attemped tb exe-



•m HIGH COURT OP JUDICATURE, CALCUTTA. | B. L. R. 

•—— • On appeal, the J u d g e held that , as the plaint i ffs deeds of sale 
SH1MATI D E M , 

v. had been registeredboforethedecrefe, the plaintiff 's pu rchase was 
MADAN MOHAN proved. That it w a s for the defendant to shew that the sale was 

' a benami t ransact ion, bu t she had failed to do s o ; tha t the p la in­
tiff had proved his possession, and tha t the t ransact ion w a s bona 
fide. Tic, accordingly, passed a decree in favor of the plaintiff. 

The defendant appealed to the High Cour t , on tho following 
g rounds :—That there w a s no decision as to the pass ing of the 
considerat ion ; tha t the onus was w r o n g l y t h r o w n on the defend­
a n t ; and that the funding of the fact of plaintiff 's possession 
w a s based upon no evidence. 

Mr. Twiddle and Baboo Tara Prasanna Mookerjee for t h e 
appel lant . 

Baboo Ashulosh Dhur and Baboo Bhawani Charan Dull for 
the respondent . 

JACKSON, J.—I th ink the special appeal in this case fails. 
It is contendod tha t tha t this was a case in which the bu rden 
of proof lay entirely upon the plaintiff, and it was super f luous 
to look at the evidence f o r the defendant, unti l the plaintiff had 
made out a complete case, the fact be ing that the plaintiff sued 
to establish his r igh t to cer ta in l ands , after t h e claim a d v a n ­
ced by him in execution of the decree of a th i rd pa r ty had been 
rejected. 

The plaintiff proved his purchase from thc j u d g m e n t - d e b t o r , 
previous to the a t t achment of the land and showed tha t he h a d 
got possession unde r tha t purchase . The defendant i m p u g n e d 
this sale, declar ing it to be f r audu len t . 

I t is said, on the side of the special appel lant , t ha t th is be ing 
suit to get r id of an o rder passed in execut ion of a decree , i t 

lay upon the plaintiff to s h o w that the sale w a s bond fide, 
and we are referred to Ishan Cfiandra Das v. Rukimuddin 
Sowdagar (1), in wh ich t h e learned Chief Jus t ice laid d o w n 
tha t it was not for the defendant to prove mala fides in such a 
case, but the plaintiff whol ly to prove the bona fides of the 
deed on which lie re l i ed . 

(1) Ante, 32G. 
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' T h a t case w a s quite dis t inguishable from the present one . Tha t i 8 6 9 

"was a case in which the Caur t of Small Causes h a d decided SRIMATI DEW 
agains t the deed, and the suit was for the express p u r p o s e of M a d a n ' M o i u 

get t ing r id of that decision, and of sett ing up the deed in q u e s - S I N G -
t ion . Here the plaintiff only undertook to establish h i s r i g h t 
The point on w h i c h his claim had been rejected in execut ion of 
the decree w a s tha t of possession. This possession he has p roved 
affirmatively. Both part ies adduced evidence in suppor t of 
their respect ive content ions as to the bona fides or o the rwise of 
the deed. The J u d g e was qui te r ight in looking a t the evi­
dence on both s ides; and in hold ing tha t the deed was va l id 
and bond fide, no case of the cont ra ry charac te r be ing m a d e 
out, T h e j u d g m e n t of the Court below m u s t be affirmed wi th 
costs . 

MARKBY , J . — I am entirely of the same opinion. I rea l ly 
don ' t unde r s t and w h a t it is that is said to be w r o n g in the w a y 
in w h i c h the Judge has dealt wi th the case. The plaintiff a n d 
defendant both gave evidence, and the J u d g e examines , t e s t s , 
and cont ras t s the evidence given by ei ther par ty , and t hen 
comes to a resul t in favor of the plaintiff. If th is is not , w h a t is 
the du ty of a J u d g e to do in every case ? I don ' t k n o w w h a t 
is. I th ink it was the b o u n d e n d u t y of the J u d g e to consider t h e 
evidence on both sides as a whole , and tha t the mode of d e a l ­
i ng w i t h the case suggested by the appel lant , by wh ich t h e 
J u d g e is to b reak up the eveidence into par t s , and consider s e ­
para te ly w h a t inference is to be d r a w n from each, guided b y 
some supposed rules of presumption, and tha t h e is to m a r c h 
t h u s from presumpt ion to presumpt ion , unt i l he arr ives a t a 
final p resumpt ion in favor of one side or the other , is a sort of 
proceeding wh ich the l aw never recognised, and would infalli­
b ly lead to the most unfortunate r e s u l t s . 




