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Before Mr. Justice L. S. Jackson and Mr. Justioe. Markby. 

KRISHNA MOHAN MOOKERJEE a n d a n o t h e r ( D e f e n d a n t s ) V . 

JAGANNATH R O Y J U G I a n d o t h e r s ( P l a i n t i f f s . ) * ' 1 8 6 9 

March 13. 
Prescription—Evidence—Ancient Higkl. • • 

No fixed period has been laid d o w n within which a right by prescription may be 

Sued in this country. The evidence must be such as ; to justify the Court In gee Act XV of 
jrring the existence of a valid ancient right, having regartf to the nature of that 1877 Part IV. 

light and the circumstance under which It has- been exercised; 

T h i s w a s a sui t to establish an al leged right to use the wa te r s 
©i a t a n k for i r r iga t ion , and also to recover from t h e defendant 
t h e s u m of rupees 28, as d a m a g e s occasioned to the piainitiff by 
the defendants ' in ter rupt ion of the u s e of the r igh t , w h e r e b y t h e 
plaintiffs' crops h a d been dr ied u p and r u i n e d . 

T h e Moonsiff gave t h e plaintiff a decree , on t h e g r o u n d t h a t 
h e h a d established t h e existence of the r igh t in q u e s t i o n ; a n d 
be ing also of opinion tha t h e had suffered some damage , a l t hough 
i t w a s unce r t a in w h a t the a m o u n t of tha t d a m a g e w a s , the Moon
siff d i rected t h a t t h e precise amoun t should be ascer ta ined in 
execut ion of the decree . T h e defendant appealed to t h e Zil la 
Cour t , a n d the Subord ina t e J u d g e confirmed the decision. 

T h e point w a s raised in special appeal tha t the plaintiff h a v i n g 
failed to p rove t h e existence and use of the r i g h t w h i c h h e 
c la imed for a per iod of at last 12 yea r s , no decree d ec l a r i n g 
t ha t r i g h t o u g h t to h a v e been passed . 

Baboo Nalit Chandra Sen for app l lan t s . 

Baboo Nabakrishna Mookerjee for r e sponden t s . 

J a c k s o n , J .—I t h i n k w e a re not called upon t o reverse t h e 
decision of t h e Courts be low. I a m not a w a r e that,, in any ca se 
ye t decided, it has been finally laid d o w n tha t any p a r t i c u l a r 

* Special Appeal, NO. 2227 of 1868, from a decree of the Subordinate Judge of 
w e s t Burdwan, dated the 2ist May ,1868, affirming a decree of toe Moonsiff of 
Bishtopore, dated the 18th March 1868. 
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IB® period is necessary to the es tab l i shment genera l ly of wha t is called 
KRISHNA RJR-escrmtrve r igh t . The Legis la ture has , probably , wi th ve ry 

MOHAN MOOK- ^ * 7 • I - • , ^ 
ERTEE good reason, absta ined from laying down any precise ru le , and 

v - it is not, I th ink , the province of the Cour ts to u su rp the functions 
' a c ^ i o a ™ o f t n e Legis la ture , and to lay down a positive ru le . I t seems to 

me tha t cases a re qui te conceivable in which the plaintiff m i g h t 
not be able to g ive evidence of actual use for m o r e t h a n four 
o r five, or six years , and yet the c i rcumstances m i g h t be such-
tha t a Court wou ld be w a r r a n t e d in inferr ing the existence 
of a r ight . In this case the plaintiff wont very m u c h beyond 
tha t . He called witnesses , of w h o m one wen t to prove the enjoy
men t of this r igh t for 10 or 20 years ; ano ther for 10 years ; and 
the th i rd from a period ex tend ing as far back as ho could 
r e m e m b e r . I t h ink tha t the Courts below intended to infer, from 
tha t evidence, the existence of a valid ancient r igh t , and tha t 
they were justified in so do ing . 

The respondents are enti t led to their costs in this appeal . 

MARKBY , J .—I a m of the same opinion. I th ink it is qu i te 
clear that: in this country , wh i l e the l a w recognises tha t r igh t s 
may be gained by long and cont inuous enjoyment , or , in o the r 
words , by prescript ion, n o fixed per iod has been laid d o w n , 
wi th in which 1 such r i gh t m a y b e ga ined . I t is t r ue tha t t he r e 
a re some considerat ions wh ich wou ld m a k e it convenient to 
have such a recognised period ; bu t , on the o ther h a n d , it is pe r 
fectly clear tha t the c i rcumstances u n d e r wh ich the r igh t is 
exercised, and the na tu re itself of the r igh t w h i c h is c la imed 
would give rise to very different inferences in different cases 
as to the existence of the r ight , and this would r ende r the fixing 
of an arbi t rary period unadvisable . 

The vakeel for the appel lant h a s a t tempted to s h o w tha t a 
certain fixed n u m b e r of years has been defined as the period 
wi thin which theexis tence of th i s r igh t m a y bo inferred, and h a s 
relied upon the case of Joy Prohash Sing v. Ameer Ally (1). But" 
I th ink it is perfectly evident, upon a considerat ion of that case, 
tha t the Chief Justice, w h o del ivered the j u d g m e n t , s i t t ing wi th 
Mr. Justice D w a r k a n a t h Mitter, mos t carefully abstained from 

(1) 9 \V. 15., 91. 
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l ay ing d o w n any such th ing . In that case the Zilla Judge , 1 8 6 9 

upon ascer ta in ing that i twas impossible t h a t t h e r i gh t could have j ^ * " 1 ^ ^ 

existed for more than 25 years , came at once to thejconclus ion ERJEE 

t h a t t h e c la im of r ight , by prescription, could not be e s t a b l i s h e d . 
The Cour t held that , in coming to tha t conclusionon tha t g r o u n d , J R o y ^ u t » f 
h e w a s w r o n g , and remanded the case to h im for r e - cons ide ra 
t ion, w i t h thedirect ions " that the J u d g e should find w h e t h e r t h e 
' ' r i g h t w a s exercised and was ancient, tha t is to say, w h e t h e r 
" i t w a s so ancient as to confer a r i g h t ;" and the only passage 
in wh ich any defined n u m b e r of years is mentioned, is w h e r e t h e 
Chief Jus t ice s a y s : — " I am inclined to think that , by analogy 
" to the Indian Limita t ion Act, an adverse and un in t e r rup ted 
" use of an casement for 12 years would confer a r ight to i t . 1 ' 
Tha t , in itself, is not an expression of a final opinion, bu t an e x 
pression of an inclination of opinion; and it is by no means a n 
expression even of an inclination of opinion tha t a period of 12 
years w o u l d , in all cases, be necessary and sufficient. But , in 
t r u th , it is not an expression of any opinion all , but only a n 
expression of w h a t was passing t h rough the Judges mind at tha t 
t ime . The Chief Just ice , seems to me , express ly to gua rd h i m 
self from giv ing a final opinion, in the direction to the Zilla 
J u d g e , wh ich is the impor tan t pa r t of the j u d g m e n t , orily says 
t ha t the exercise of the r igh t mus t be ' ' so ancient as. to confer 
a r i g h t , " leaving it whol ly undefined w h a t that period wou ld be -
I t appears to m e that , all that the Judge in this case has cons ide r 
ed is , whe the r the evidence establishes satisfactorily tha t t h e 
use r has been sufficiently ancient to suppor t the claim, and he-
considers tha t i t (toes so. There is upon the record ample ev i 
dence to suppor t tha t finding, a n d I th ink it is sufficient, a l -
t h o u g h the J u d g e does not find specially for wha t n u m b e r of 
yea r s the r igh t has been enjoyed. 




