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Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Milter. 

B H U B A N E S W A R I DEBI (PLAINTIFF) V. DINANATH 
SANDYAL AND ANOTHER ( D E F E N D A N T S ! . * 

Payment—Kistbandi —limitation—Act VIII. of 1859 , s. 206. 

A judgment-creditor is entitled to prove payment mane according to the terms of a 
Icisthiiniti lor the purpose of shewing that his right to sue out execution under the 
•kistbiindi was not barred by limitation. 

Query, whether part payment under a decree may not he proved, although thev 
•have not been made through the Court, or certified to the Court, under section 203 
of Act VIII. of!8S9. 

Baboo Nil Madhab Bose for plaintiff. 

Baboo Mahendra Lai Shome for defendants . 

THIS w a s a reference from the J u d g e of the Smal l Cause Cour t 
a t R a n a g h a t , u n d e r the c i rcumstances set out in the Reference , 
wh ich w a s as fol lows:— 

The quest ion in these two cases is w h e t h e r payment s m a d e 
ou t of Cour t by a j u d g m e n t - d e b t o r to a decree-holder wi l l 
keep a decree alive. I have l i t t le doubt tha t th is quest ion 
should be a n s w e r e d in the negat ive ; bu t as the s u m s in d i spu te 
a re considerable (upwards of rupees 800), and the dec ree -ho lde r 
has taken the t rouble to employ a pleader of the High Cour t t o 
a r g u e the case before m e , I s u b m i t it he r ewi th for t h e Cour t ' s 
decis ion. 

The decrees were passed in the year 1862; and in F e b r u a r y of 
the following year , the part ies came before the C o u r t , and filed 
two kis tbandis ; executed by the j u d g m e n t - d e b t o r s , whe reby they 
b o u n d themselves to pay off t h e decrees by in s t a lmen t s . T h e 
J u d g e ordered th is ag reemen t to be en tered in the reg is te r book , 
and re turned t h e k is tbandis to the decree-holder . 

No application for execution w a s m a d e unt i l December 1868> 
or near ly six years from the execut ion of the k is tbandis ; b u t 
several payments a re en te red on t h e backs of those d o c u m e n t s , 

* Reference to the High Court by the Judge of the Small Cause Court at Ranaghat 
dated the 27th January 1869. 
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wh ich , however , were not made through the Cour t , n o r cor t i - 1869 
fied to the Court (section 206,, Act VII I . of 1859). 'BHUBANES^-

"WARI DEBI 
T h e decree-holder ' s a rgumen t s are mainly, first, t h a t sec­

t ion 206 does not apply to a case like the p resen t ; and , s econd , 
tha t the Court , by accept ing and recording the k i s tband i s , i n 
w h i c h there is a st ipulat ion that all payments should be m a d e 
o n the backs of those documents , and that the debtors c o u l d 
not c la im tho benefit of payments made in any other m a n n e r , 
v i r tua l ly gave a direct ion wi th in the meaning of section 206 
tha t the money migh t be paid out of Court . On the first po in t , 
t he case of Kedar Nath Mahata v. Ileeralol Mundul (1) s e e m s 
direct ly in point; and wi th regard to thc second, I do not a g r e e 
in the construct ion endeavored to bo put on tho words of the 
k is tbandis , and tho inference a t tempted to be d r a w n from t h e 
Cour t ' s acceptance of those documents . 

T h e judgmen t -deb to r s having denied the alleged p a y m e n t s , 
idecree-holdcr adduced some oral evidence in suppor t of t h e m , 
w h i c h , however , I do not th ink it necessary to take into con­
s idera t ion , unless the High Court disagree wi th mo on tho 
ques t ion referred. I th ink tho decrees a rc bar red . 

T h e opinion of the High Court was delivered by 

PEACOCK, C. J . — I th ink that the plaintiff w a s ent i t led to 
p rove tho payments made under the kistbandi for the purpose of 
s h o w i n g tha t his r ight to sue out execution unde r the k i s tbandi 
Was not ba r red by l imitat ion. I am, not su r e tha t a pa r t pay­
m e n t u n d c r a d e c r e e may not be proved forthe purpose of avoid­
i n g l imitat ion, a l though the payment has not been made t h r o u g h 
t h e Court , or certified to the Court . I a m disposed th ink tha t 
t h e w o r d s " no ad jusmen to f a decree in part or in whole shal l 
b e recognized by the Court ' ' in section 206, mean that no adjust­
m e n t shall be recognized as an adjustment in favor of the 
deb to r , unless it is made t h rough the Court, or certified to t h e 
C o u r t by tho person in whoso favor decree has been made ; t h e 
m e a n i n g be ing tha t the person in whose favor the decree h a s 
been m a d e , is not to bo bound by an alleged paymen t out of 

http://DlNA.NA.TH


S22 . HIGH COURT OF JUDICATURE, CALCUTTA [B. L, % 

execution case. 

1 8 6 9 Court, en less he has certified i t . If t h e Legis la ture had contera-
w l m l o B B i P ^ a t e ( ^ the Sta tu te of Limita t ion, and had intended to prevent a 

v. payment m a d e wi th in the period of l imitat ion, from be ing made 
S A N D y i r 1 u s e o f t 0 prevent the operat ion of l imi ta t ion , I should th ink they 

would have requi red the pyamen t to be certified by the defendant , 
w h o wou ld , in tha t case, be affected by i t . 

I a m corroborated i n th i s v iew by finding tha t no t ime is fixed 
w i t h i n wh ich the plaintiff is to certify. If t he plaintiff comes in 
a t any t ime , and certifies that he h a s been paid, he m u s t be bound 
by i t ; bu t if l imitation w a s the object of the Leg is la tu re , they 
would have required the certificate to be m a d e wi th in a fixed 
t i m e . 

Fu r the r , in this case the defendant w a s pay ing u n d e r the kist-
bandi or agreement , and not u n d e r t h e decree, and t h e C o u r t had 
recognized tha t ag reemen t as the t e r m s upon wh ich the decree 
was to be executed. It w a s s t ipulated in tha t kis tbandi or a g r e e ­
m e n t tha t t h e payment s w e r e to be endorsed on t h e k is tbandi , 
wi thou t any s t ipulat ion tha t they should be certified to the Cour t . 

W i t h these r e m a r k s the case wi l l go back to t h e Cour t w h i c h 
referred it, to t ry , if necessary, w h e t h e r the payments w e r e m a d e . 
At present it does not appear to th i s Cour t t ha t proof of those 
paymen t s is necessary, if it should appea r tha t the plaintiff is 
seeking to enforce paymen t of ins t a lmen t s w h i c h have become 
d u e wi th in three years previous to t h e appl icat ion. W e express 
no opinion upon tha t point , i n a smuch as the facts a re not suffi­
c ient ly before u s , and w e have only to a n s w e r the ques t ion pu t 
to u s . W e merely t h r o w it ou t as a sugges t ion to the Smal l 
Cause Court J u d g e w h e n he comes to deal w i t h the case . 

T h e costs in this Cour t for e i ther s ide wi l l be costs in the 




