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$!est ion real ly is as to w h e t h e r Rambha , in the year 1256(1849) i m 

did herself fully represent the astate of Shib Chandra . GOBIND CHAN-
W e t h i n k tha t the case, Gobind Coomar Chowdhry v . Huro- MAZTOMDAV 

chunder Chowdhry ( l ) , is conclusive against the special appe l l an t , t>. 
on this p o i n t ; and that that case so completely exhausts t h e s u b - A l U N D M o H A , , 

. " i » , . » SARMA. 
ject before u s , t ha t w e th ink w e cannot do better than adop t i t MAZOOMDAR 
withou t any futher a rgumen t s . W e rmvy add, however , t h a t 
what is called the Shiva Ganga case, Katama Nafchier v . 
The Rajah of Shiva Gunga (2) and another case Nabin 
Chandra Chuckerbutty v . Iswar Chandra Chuckerbulty (3), a r e 
s t rongly in point , as cases from which w e may deduce tha t t h e 
ru l ing of the Division Bench of t h i s Cour t before referred to , 
which w e a r e n o w following, is s tr ict ly accurate and good in 
law. ' 

T h e special appeal is dismissed wi th costs. 

Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 

S Y E D A Z U R A L I AND OTHERS (DEFENDANTS) i>. K A L I K U M A R 

C H U K E R B U T T Y ( PLAINTIFF ) . * 
1869 

Special Appeal—Secondary Evidence. March 12. 

f In a suit on a bond executed under a mooktearnama, which was not produced, the Court 
of first instance admitted secondary evidence of it, and decreed the suit. In special 
appeal, the High Court was of opinion that the secondary evidence had been improperly 
admitted, and therefore the decree in the plaintiffs favor could not stand. Upon this it 
was coutended thatthe suit should be dismissed, as the Court, hearing a case in special 
appeal, bad no power, under soch circumstances, either to remand the case or to call 
for additional evidence. 

Held, that although the powers conferred by sections 351, 331 and 333 of Act VIII. 
0f'18b9 on the Court of regular appeal, are not directly given to the Court of special 
appeal, yet the Court, whenit found the order of a lower Appellate Court was wrong, 
could point out the error and direct the lower Appellate Court to make such order as 
would rectify the error. 

•Special Appeal, No. 2981 of 1866, from a decree of the Judge of Backergunge 
datedUth August 1866, affirming a decree of the Principal Sudder Ameen of that district 
dated the 16th March 1866. 

(1) 7 . W. R., 134. (3) Case No. 469 : of 1867 , 29th April 
12) 9 Moore I. A., 534. 1868. 
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MARKBY, J , — I N th is case the plaintiff b r o u g h t a sui t t o 
recover an alleged loan of rupees 1,000 upon a bond said to have 
been executed by one Mohan Chandra Sen, as mooktear on be­
half of t h e defendant. T h e defendants denied tha t they had 
bor rowed the money,aud tha t they had ever given any m o o k t e a r -
n a m a to Mohan Chandra Sen, e m p o w e r i n g h im to execute t h e 
bond . T h e bond w a s produced , bu t n o t t h e mook tea rnama . The 
plaintiff, however , gave evidence, w h i c h the Court of first i n ­
stance considered sufficient to justify the reception of secondary 
evidence, of thecon ten t s of the m o o k t e a r n a m a . Accordingly , 
a book w a s produced from the Court in w h i c h the m o o k t e a r n a m a 
had been regis tered, w h i c h contained (apparently) an abstract of 
the contents of it-

I t was objected by the defendants in the lower Appel late 
Court , and has beeu objected he re that the secondary evidence 
was inadmissible, because t h e plaintiff had not sufficiently ac ­
counted for the non-produc t ion of the or ignal m o o k t e a r n a m a . 

W e have examined this pa r t of t h e evidence, a n d t h i n k t ha t 
the Court of first ins tance was w r o n g in consider ing tha t t h e 
proper foundation had been laid for the admiss ion of secondary 
evidence. The witnesses do not s tate tha t the documen t is lost 
o r destroyed, on the contrary , it seems to have been perfectly 
wel l ascer ta ined w h e r e it w a s . I t is t rue , tha t the possession of 
it appears to have been changed so frequently, t h a t t h e plaintiff 
may wel l have had some difficulty in b r i n g i n g i t i n t o G o u r t , bu t 
this would no t justify the reception of secondary evidence .The 
proper course, if the Cour t t h o u g h t t h a t t h e plaintiff had exer ­
cised real di l igence, w o u l d have been to adjourn t h e case, in-
o rde r to give h i m t ime to m a k e efforts to p roduce the o r ig ina l , 
or , if there were any g r o u n d for suppos ing t ha t the persons 
into whose custody it had come w e r e ac t ing u n d e r t h e cont ro l 
of the defendant, to give the la t ter notice to produce it . 

SYED AZUR 
A L I 
v. 

K A L I KUMAB 

appellant. 

respondent . 
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Before Mr. Justice Norman and Mr. Justice E. Jackson. 

W . F I T Z P A T R I C K (PLAINTIFF) V. G E O R G E W A L L A C E AND I M 

OTHERS (DEFENDANTS.)* March 12. 

Bight of Occupancy—Determination of Tenancy. 

to. a suit by a lessee to oust the tenant in possession, held that, the tenancy 
m u s t he shewn to have Seen legally determined by notice to quit, demand of 
possession, or otherwise. 

* Special Appeal, No. 1899 of 1868, from a decree of the Judge of the Small Cause 
Court exercising the power of Principal Sudder Ameen of Bhagulpore, dated the 
23rd March 1868, affirming a decree of the Sudder Ameen of that district, dated tho 
the 29th August 1867. 

W e , therefore, t h i n k tha t the secondary ev idence w a s not 1 8 W 
admiss ib le , and that the veydict in the plaintiff's favor canno t SYED^AZUX 
s tand . Upon this, t he question arises, w h a t is the o r d e r wh ich %>.. 
th is Cour t o u g h t to m a k e on appeal . The vakeel , for t h e KALI KUSTAR 
appe l lan t , contends , tha t w e ough t a t once to d ismiss t h e s u i t ; C l l l l K E I l B ' , ' m -
t ha t w e have no power to r emand the case, or to hear add i t i ona l 
ev idence , o r to refer the case back, to the lower Cour t for 
tha t purpose , n o such power hav ing been conferred on the C o u r t 
w h i c h sits in special appeal . 

W e a re , however , clearly of opinion that this view cannot b e 
ma in t a ined . I t is t rue , as contended, that the powers conferred 
by sect ions 351 , 354, and 355 on the court of regular appeal 
a r e no t direct ly given to the Court of special appeal , but w h e n 
w e find tha t the order of the lower Appellate Court is w r o n g , 
o u r du ty is to point out to the Cour t w h a t order it o u g h t to have 
m a d e , and to direct tha t Cour t to m a k e i t . Indirect ly , t h e r e ­
fore, t hough not directly, w e have the same power in this respec t 
a s the Court of r egu la r appeal . 

The lower Appellate Court in this case ought to have reversed 
t h e decision ofthe first Court, upon the g round that the secondary 
evidence w a s w r o n g l y admit ted. W e n o w direct the lower 
Appellate Cour t to do so, and remand the case for that p u r p o s e ' 
a n d the lower Appellate Court will dispose of it in accordance 
w i t h sections 343 and 354 of the Code of Civil P rocedu re . 




