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Before Mr. Justice Macpherson and Mr. Justice E. Jackson. 

M I R M A H A R A L I (DEFENDANT) V. A M A N I (PLAINTIFF) 

AND OTHERS ( D E F E N D A N T S ) . * 

Mohammedan Law—Dower— Limitation—Succession. 

Among Mohammedans, deferred dower becomes payable on the dissolution at 
the marriage, whether by divorce or by the death of either of the parties. 

According to Mohammedan law, w h e n the heirs of a woman claim dower 
from her husband, which was mowajjal or deferred, and not due or payable 
tilt her death, their claim is a simple money claim founded solely on the contract 
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* Regular Appeals, Nos. 59, 65, and 94 of 1868, from a decree of the Principal 
Suaaes Ameea of Bh agulpore, dated the 9th December 1867. 

1̂889 the special respondent to t a k e th is objection. Upon t h e t w o 
,THB OOIXEC-principal points in t h e case, t h e decision of the J u d g e is e r r o -
TOR OP BOGRA n e Q U S . he considered tha t t h e Governmen t had not been 

KRISHNA dispossessed by the delivery of possession of the land in d i spu te 
JNDRA ROY 

' to the decree-holder , u n d e r section 224, or by t h e p l a n t i n g of 
the bamboo . W e t h i n k it c lear tha t a l and lo rd m u s t be t a k e n 
to be i n possession of land wh ich is occupied by his t enan t s f rom 
w h o m he is receiving r e n t s . If a bamboo be p lan ted , and p r o 
c lamat ion m a d e to t h e occupants of t h e p rope r ty u n d e r t h e 
224th section, tha t the l and has been adjudged to some o ther 
person, w e t h i n k the landlord is dispossessed in execut ion of t h e 
decree , or a t least tha t he is so far p u t out of possession as t o 
have a r i g h t to come i n and ask for redress u n d e r t h e 230th 
sect ion. 

Upon the other point adver ted to by t h e j udge , viz. t ha t a Mr. 
Payter (who appears by t h e w a y to be a different person from 
the original defendant) is n o w in possession as a farmor of 
Government of the lands in d ispute , it does not , in ou r op in ion , 
tend to show that the Government w a s no t in possesion. W e 
w e unab le to unde r s t and the a r g u m e n t o f the J u d g e on this poin t . 
T h e case mus t be r e m a n d e d to the J u d g e for a decision on t h e 
mer i t s . The respondents m u s t pay t h e costs of this appeal . 

JACKSON, J .—I concur i n t he o rder w h i c h m y col league 
would pass i n th is case. 
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made by the husband; and a sutt for such dower must be brought within- three-
years of the wife's death. (Act X I V . of 1859, section 1, cl. 10.) 

The husband is not a trustee for his wife in respect of her dower, nor has the 
wife a Hen on her husband's property, 

Query as to the nature of the wife's claim for dower against the heirs of her 
husband. 

Shahzwla Mahomed Faez v . Shahzadi Oomdafi Begum (1) commented on. 
Mental derangement Is no impediment to succession under the Mohammedan law-

Messrs . G. C. Paul and C. Gregory for appel lant . 

Mr. jR. E. Twidale and Baboo Debendra Narayan Bose for 
r e sponden t . 

T h e facts a r e fully set out in the following j u d g m e n t of 

MACPHERSON , J .—Mir Kazim Ali died, leaving a w i d o w ,,Nasi-
r u n , and th ree daugh te r s , Khyra tun , Amani a n d H a k i m u n . 
T h e defendant, Mir Mahar Ali , was mar r i ed to P lak imun, w h o 
is n o w dead. The su i t , out of wh ich these th ree appea ls a r i se r 
is b r o u g h t by Aman i . T h e case which she makes in h e r p la in t 
is two-fold : First, that Nas i run be ing insane , h e r th ree d a u g h 
t e r s divided, amongs t themse lves , he r (Nasirun's) sha re in Mir 
Kaz im Ali 's estate , and after H a k i m u n ' s death, Mir Mahar Al i 
forged a bill of sale in h e r n a m e ; a deed conveying to h i m a l l 
H a k i m u n ' s interest in h e r mo the r Nas i run ' s sha re of K a z i m 
Ali ' s estate , as we l l as the share in that e s t a t e t aken by H a k i m u n 
i n he r o w n r i gh t : and second, tha t w h e n Mahar Ali m a r r i e d 
H a k i m u n , he settled upon h e r a dower of 40 ,000 sicca r u p e e s 
a n d 40 ashruffees, t h e who le dower be ing mowajjal or " defer
r e d , " and tha t no por t ion of the dower hav ing been pa id , the 
plaintiff Aman i i s , by r igh t of inher i tance , en t i t led , as one of 
t h e representa t ives of H a k i m u n , to a sha re of i t , amount ing to 
C o m p a n y ' s rupees 7,253-5-4. The lower Court hav ing decided 
i n favor of t h e plaintiff, a s r e g a r d s the dower and as r e g a r d s 
Nas i run ' s sha re in Kaz im Ali's estate, Mahar Ali appeals to th i s 
C o u r t , h i s appeal be ing No . 59 of 1868. 

T h e m a i n g r o u n d s of appeal a r e : Tha t Hak imun having, 
d ied before h e r h u s b a n d , t h e dower never became payable aj& 

1869 
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(1) 6W.R. , 111. 
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all • that the sui t , a s r e g a r d s t h e d o w e r , is b a r r e d by l imi t a 
tion, having been ins t i tu ted m o r e t h a n t h r e e years after t h e 
death of H a k i m u n : tha t , Nas i run be ing al ive, he r d a u g h t e r 
(whether she be insane o r not) h a d no r igh t t o appropr ia te h e r 
share in Kazim Ali 's estate, and therefore the plaintiff cannot 
sue for i t ; and tha t Mahar Ali did not , in fact, se t t le on H a k i 
m u n a d o w e r of 40,000 sjcca rupees , as a l leged. 

In the view which I take of the case, it wi l l be unnecessa ry 
for me to consider t h e last of these g r o u n d s of appeal . As to 
the first point, I t h ink there is no th ing in i t , b e ing clear ly of 
opinion that deferred dower becomes payable on the d issolut ion 
of the m a r r i a g e , w h e t h e r by divorce or by the dea th of e i ther 
of the par t ies (see Macnaghten ' s M o h a m m e d a n L a w , page 5 9 , 
a lso 275 and 278, Cases 23 and 29 . Bail l ie 's M o h a m m e d a n 
L a w , page 96 ; 1 Hedaya , 155 \ Hosseinooddin Chowdree v . 
Tqjunissa Khatoon (A). 

, As r ega rds t h e second poin t , I t h i n k t ha t t h e p la in t i f f s c la im 
is bar red by the l a w of l imi ta t ion, a n d therefore t ha t the de
fendant , Mahar Al i , is entit led to a j u d g m e n t . The plaintiff 's 
su i t was inst i tuted m o r e t h a n th ree , bu t less t h a n six, yea r s 
after the death of H a k i m u n : and the ques t ion is w h e t h e r w h e n 
t h e heirs of a w o m a n , w h o d ies in h e r h u s b a n d ' s l i fe- t ime, s u e 
the husband for he r d o w e r , w h i c h w a s mowaj ja l , t he i r su i t 
m u s t not be b rough t w i th in th ree years of t h e o r ig in of t he i r 
cause of action, namely , t h e dea th of t h e w o m a n . On the one 
h a n d , it is contended t ha t the r i gh t to deferred d o w e r a r i ses 
solely from the h u s b a n d ' s con t rac t to pay it , a n d tha t the su i t 
is a s imple sui t for the b r e a c h of a contract w i t h i n the m e a n i n g 
of clauses 9 and 10 of section 1 of Act XIV. of 1859. On t h e 
o ther hand , it is a rgued t ha t the sui t is not mere ly for a b r e a c h 
of contract , bu t is against t h e h u s b a n d w h o ho lds the d o w e r 
in his hands , as t rustee for h i s wife w h o (and he r he i rs after 
he r death) has a lien on his p roper ty to the extent of t h e u n p a i d 
dower : and it is u rged t ha t the per iod of l imi ta t ion is e i ther 12 
yea r s , unde r c lause 12 of section 1 of Act X I V . of 1859, or a t 
any ra te six years u n d e r c lause 16. 

(1) W. R., 1864,199. 
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But the plaintiff's claim, *as regards this dower , is s imply for 1 8 6 9 

a m o n e y debt . l e a n find no th ing in the Mohammedan l a w to 
w a r r a n t the idea that w h e r e there is a contract to p a y deferred 
dower , t ha t contract of itself gives the w o m a n a l ien on h e r 
h u s b a n d ' s p rope r ty . In the case of Woomatool Fatima Begum 
v. Mirunmunnissa Ehanum (1), NORMAN and S E T O N - K A R R . , J J . 
a re sa id to have held, tha t a widow has a lien for her d o w e r , 
w h e t h e r ' p r o m p t ' or ' deferred. ' But they so held mere ly w i t h 
reference to t h e special case before them, which was one , in 
w h i c h t h e w idow, h a v i n g got possession of her husband ' s es ta te 
he ld it in lien of he r dower for m a n y years , before the hei rs of 
t h e h u s b a n d t u r n e d her out . The learned Judges say: These 
'* texts and cases seem to us to establi sh the position tha t t h e 
" w i d o w of a Mussu lman in possession of her husband's estate 
' ' upon a c la im of dower , has a lien upon it as against those 

entitled asheirs, and is entitled to possession of it as a g a i n s t 
' ' t h e m till t he cla im of dower is satisfied. ' ' 

T h e author i t ies s h o w , tha t one w h o has a claim for dower is 
exact ly on the s a m e footing as any other o rd inary c red i tor 
a n d r a n k s pari passu w i th o ther ord inary credi tors , hav ing n o 
special c h a r g e on the estate or preference of any sor t , t h o u g h 
d o w e r , l ike every other debt, mus t be paid before the h e i r s 
a r e ent i t led to t ake any th ing . In Macnaghten ' s P receden t s 
" Of debts and securi t ies" Case 10, page 356, the ques t ion i s 
p u t : " A m a n dies , be ing indebted to his wife for her d o w e r 
" Has she a l ien on the personal proper ty left by he r husband* 
" in satisfaction of such dower , in preference to the other he i r s? 1 7 

T h e a n s w e r is, tha t if the other hei rs pay he r dower, she h a s 
n o c la im on he r husband ' s proper ty except for her share as one 
of h is h e i r s ; bu t that , if they do not pay her dower, she h a s a 
" p r io r c l a im" agains t t he es ta te . But this contains no i n d i 
cat ion of a n y opinion tha t the wife h a s a lien for he r dower-
i t mere ly shows , tha t , as to wh ich there is no doubt, viz., t h a t 
t h e d o w e r , l ike any other debt , mus t be paid before the e s t a t e , 
divis ible a m o n g the he i r s , can be ascer ta ined. 

( 0 9 W . R „ 318. 
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<869 In case 32 of the Preceden ts o f " m a r r i a g e , d o w e r , " & c , 282, 
M 1 R A I J H & K ^ E 1 u e s t i o n i s asked: " Is t he r e a n y fixed per iod, accord ing t o 

v. " the Mohammedan Law, beyond which a claim of debt cannot be 
AMANI. ( i p r e f e r r e ( j <f a n ( j j s a <j ebt 0 f d o w e r considered in the same l igh t 

as other debts , o r a re there a n y pecul iar i tes a t t e n d i n g it ?" 
The reply is as f o l l o w s : — ' ' T h e r e is no fixed period beyond w h i c h 
" payment of dower cannot be c la imed, and a c la im of d o w e r is 
«' considered in the samo l igh t as o ther c la ims, w h i c h canno t be 
" defeated wi thout satisfaction by the debtor or r e l inqu i shment b y 
" t h e credi tor , as is laid d o w n in the Kafi .—A debt of d o w e r 
" i s viewed in the s a m e l ight as any other debt which has been 
" contracted by a s t ranger , and the claim of p a y m e n t cannot b e 
" defeated unti l the debtor l iquidate it, or the credi tor r e l inqu i sh 
" his claim. So also in the Fusuli Imadeya : P a y m e n t of a 
" wife's dower is incumben t on the h n s b a n d , in Ike m a n n e r a s 
" the payment of his other debts , a n d , unt i l satisfaction is m a d e , 
" the estate cannot be d is t r ibu ted a m o n g his h e i r s . " 

In Case 23 , page 274, it is expressly said in one of the a n s w e r s 
to a question p u t : " The l a w m a k e s no dis t inct ion be tween a 
4 ' claim of dower a n d other debts . No pcference is g iven to 
" one description of claimovor another , and apro rata d is t r ibut ion 
" mus t be m a d e wi th respect to a l l . " 

In Case 24, page 275, t h e quest ion be ing w h e t h e r the w h o le of 
the property, real and personal , of the h u s b a n d be ing absorbed by 
tho debt (dower), the proper ty be longed of r i g h t to t h e w i d o w 
o r w a s to be d is t r ibuted a m o n g the he i rs genera l ly : t he 
answer is " I t has been proved, by t h e t es t imony of t h r e e 
" c o m p e t e n t wi tnesses , tha t the debt d u e to t h e defen
d a n t , from her deceased husband , on account of d o w e r , 
*' amoun ted to ten thousand g o l d - m o h u r s a n d t w e n t y -
' ' f i v e thousand rupees , a n d a debt legal ly proved can -
" not be satisfied, bu t bv compromise or l iquidat ion . So l o n g 
" as the debtor lives, h e is responsible in pe r son , and , on h i s 
t e death, his proper ty is answerab le ; bu t there is th is d is t inc t ion 
" between money and other proper ty in cases of d o w e r , n a m e l y 
" that the widow is at l iberty to take the former descr ipt ion o f 
" proper ty , over w h i c h she has absolute power ; bu t as to o t h e r 
'* property she is enti t led to a lien on it as secur i ty for the d e b t , 
" a n d it does no tbecome h e r p r o p e r t y absolutely wi thou t t h e c o n -
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** sent of the hei rs of a judicial decree . W h e r e the deb t is la rge < 8 6 9 

J ' a n d t h e estate smal l , the former necessarily absorbs the lat ter , in MIHMAHAR 
A LI 

« ' s p i t e of any objection u r g e d by the he i rs , who , un t i l t hey pay „ 
t h e debt , have no legal claim against the credi tor in p o s s e s - AMASI. 

*' s ion to del iver up the estate . Here, no doubt, t he re is t h e e x -
pression she has a l i en . " But it is ev iden t tha t the w o r d is used 

mere ly wi th reference to quest ions as .to tho distr ibution of t h e 
estate , and l h a t it is not ment ioned in any degree to lay d o w n 
tha t a w o m a n has a l ien on her husband ' s estate in the o r d i n a r y 
a n d legal sense of the t e rm lien. It is not intended to say a n y 
t h i n g m o r e than tha t the w i d o w has a r ight to be paid h e r 
d o w e r before t h e heir takes any th ingfor himself. 

Tn the case of Shahzada Mahomed Faez v. Shahzadi Oomdah 
Heqwn (I), it is said in general te rms, that a " M o h a m m e d a n wife 's 

dower , oven though it is in the hands of her husband , i s c o n -
" s idered to be her estate held by h im, in t rus t for h is wife, and 

on her death becomes divisible a m o n g her he i r s . The L i m i -
*' ta t ion L a w applicable to a suit by those he i r sHS not t h a t r e -
*' l a t ing to sui ts on contracts , bu t that re la t ing t o sui ts to recover 
*' i nhe r i t ance . T h e suit is not founded on the contrac t , b u t o n 
" t h e w i thho ld ing of the w idow ' s estate from the h e i r s . " I n t ha t 
c a s e , t h e lower Cour t (whose j u d g m e n t w a s upheld) w a s of 
opinion that , as the sui tw&sa suit to recover, by r igh t of i n h e r i 
t a n c e , the estate of the deceased wife, it could not be deemed 
a sui t founded on contract . W h a t the precise facts we re , d o e s 
no t c lear ly appear ; nor does the m e a g r e r epor t , w i t h w h i c h 
w e a r e furnished, g ive any indication of t h e m a t t e r h a v i n g 
b e e n a rgued or discussed, and the decision is therefore, o f 
l i t t le va lue as a precedent . But it is whol ly u n n e c e s s a r y for m e 
t o consider w h a t is t h e l aw of l imitat ion applicable t o a case i n 
w h i c h the wife 's dower ( ( i s in the h a n d s of the h u s b a n d " ; b e . 
c a u s e in the present ins tance, the whole dower being deferred, 
a n d not ha ing become due unti l the wife's death , there is n o 
g r o u n d for saying , tha t it is " in the hands of her h u s b a n d , " 
a n d tha t , therefore, he is to be deemed a trustee, any m o r o 
t h a n t he re is g r o u n d for saying t ha t every debt, which i s n o t 

(l) 6\V' R., H I . 
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.pa id on due date , r ema ins in the h a n d s of the debtor , w h o 
Mm MAHAR t h e r e f o r e is a t rustee for his credi tor . T h e case of the w i d o w , 

v. who after her husband ' s dea th , c la ims her d o w e r as agains t t h e 
AMANI. husband 's heirs , is very different from tha t of the heirs of the 

wife w h o claim her mowajjal dower as aga ins t the su rv iv ing 
husband . 

On the whole , 1 have no doubt wha t eve r tha t , accord ing to Mo
h a m m e d a n law, w h e n the heirs of a Mohammedan w o m a n c la im, • 
from her husband, dower which was mowajja l or deferred, and 
not clue or payable unt i l he r dea th , the i r claim is a s imple m o n e y 
cla im founded solely on the contract entered into by the hus-> 
b a n d : and that the rule of l imitat ion applicable is tha t con ta ined 
in clauses 9 and 10 of section I of Act XIV. of 1859. And I 
t h i n k that the present suit , not h a v i n g been inst i tuted till m o r e 
t h a n three years had elapsed from the death of the wife, is 
ba r red , so far as the claim for d o w e r is concerned. 

Mir Mahar Ali is also enti t led to h a v e t h e decree of the 
l ower Court reversed, so far as it relates to Nas i run ' s sha re 
of the estate of Kazim Ali . Suppos ing Nas i run is insane, 
t ha t does not preclude he r from inher i t ing , for menta l d e r a n g e 
m e n t is no impediment to succession (Macnaghten 's M o h a m m e 
d a n L a w " Precedents of Inhe r i t ance" Case 10, p . 89"). K a z i m 
Ali is stated in the plaint to have died in Magh 1267, and a s 
Nas i run is still al ive, it is c lear t ha t ne i ther t h e plaintiff n o r 
H a k i m u n has any title to t h e sha re to wh ich Nas i run w a s 
enti t led by r igh t of inher i tance . N o ag reemen t come to by t h e 
th ree daugh te r s of Nas i run could ent i t le t h e m to divide he r 
sha re amongs t themselves , and t h e plaintiff's case fails, s imply 
because , on her o w n shewing , she h a s n o poss ib le ' r ight to tha t 
w h i c h she seeks. 

It appears to m e , tha t the plaintiff 's su i t o u g h t to h a v e been 
dismissed a l together , and I th ink t ha t the decree of the lower 
Court , so far as it is appealed aga ins t by Mahar Ali , o u g h t to 
be reversed, and tha t the plaintiff's sui t o u g h t to be dismissed 
as against h im with all costs bo th he re and in the cour t be low. 

1889 




