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Before Mr. Justice Norman and Mr. Justice E.Jackson 

T H E COLLECTOR O F BOGRA, ON BEHALF OP GOVERNMENT I M 

(PLAINTIFF) V. KRISHNA I N D R A R O Y ( D E F E N D A N T . ) * 4. 

Superintendence—Act VIII. of 1859, s. 230—Dispossession. 

Whether or not an appeal lies from the decision of a lower Court, rejecting an 
application by a party other than a defendant, under section 230 of Act Vlll. of 1859, 
disputing the right of the decree-holder to dispossess him, the High Court may 
under thel5th section of the Charier, compel the lower Court to exercise itsjurisdic 
tion 

Golucknarain Duttv.BisloopreaDossee (1) referred to, and questioned. 
Planting a bamboo and making proclamation to the occupants of au estate that it 

has been adjudged to some other, is sufficient dispossession of a landlord to 
warrant him in applying to the Court under section 230. 

A N A N D MAYI DASI sued one Pay te r , for] possession of a sha re 
in cer ta in vi l lages, m a k i n g Government a pro forma dofendant , 
a n d obtained a decree. In execution of tha t decree against Pay t e r , 
s h e got possession of certain other vil lages be longing to Govern ­
m e n t . The Collector of Bogra the reupon , u n d e r section 230 of 
Act V I I I . of 1859, presented a peti t ion, c l a i m i n g the vi l lages a s 
no t included in the decree. The lower Court held, t ha t as G o v ­
e r n m e n t had been a par ty to the original suit , it could not c o m e 
in u n d e r section 230. T h e Judge , on appeal , reversed.this , h o l d ­
i n g tha t Government w a s a par ty o ther t han a defendant wi th in 
t h e m e a n i n g of the sect ion,nqt the par ty against w h o m the decree 
had passed or execution been sought . The case w a s remi t ted for 
t r ia l on mer i t s , and decided part ly in favour of Government . On 
appea l from the decision on the mer i ts , the J u d g e held than no 
appeal lay from the or iginal decision of the lower Court rejecting' 
t h e pet i t ion; b u t t h e J u d g e held t ha t i t w a s open to the l o w e r 
Cour t to enqui re w h e t h e r Government w a s in-possession, and 
h a d been dispossessed; and w h e t h e r it w a s in possession on i t s 

"Special Appeal, No. 2063 of 1868,froma decree of the Judge of Dinagepore, dated the 
24th April 1868, reversing a decree of the- Principal Sudder Ameen of that district, dated 
the 13th of September 1867. 

(1)1 W. R., 140. 
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1869 o w n account or on account of s a m e person other t han the defen_ 
THE c o T ' T . E c - ^ j j j j k He referred to Neelmadhub iDii/t v. Radhamohan (\\. On t h e 
TOR OF UOGK.i 

v. first point, the J u d g e held, tha t as no th ing bu t the fixing of a 
KRISHNA hamboo, &c. ,had t aken placo, the re h a d been no actual clispos-

INDRA ROY. s o s s ; o n ) a n ( j o n t ] i e second he found tha t Government he ld 
the land th rough and by the ac tua l defendant to the sui t . He , 
therefore, dismissed the case . 

Tho Government appealed spec ia l ly . 

Mr R. T. Allan and Baboos Jagadanand Mookerjee and Ann-
kul Chandra Mookerjee for appe l lan t . 

Baboo Srlnath Doss for r e s p o n d e n t . 

NORMAN , J .—A decree had been ob ta ined in 1855 by the o r i ­
ginal defendant, Anand Mayi Dasi, n o w represented by Kr ishna 
Indra Roy, against Mr. Payter , for one a n n a 6 ganda sha re i n 
four villages, in P e r g u n n a Sagura , ca l led |Bolupara , Joypore, . 
Khi j run, and Kholapara . The Goveromont w a s m a d e a c o - d e ­
fendant. The decree won t aga ins t Mr. Payte r , d i rec t ing him to 
give possession of the vi l lag es wi th mesne profits, to pay t h e 
plaintiffs costs, and also the cost of tho Government . In execu­
tion of that decree, after the- dea th of Payter , viz. in 1864, the 
defendant applied for possees ion of a vi l lage called Pu too r i a 
and other lands, n o w alleged to be long to the Government . Del i ­
very of these l andsappea r s to have been m a d e by p lan t ing a b a m 
boo, and a proclamation issued to the occupantsof the proper ty , 
unde r section 221 of Act V I I I . of 1859. Subsequen t to th is , on 
the 5th of J u n e 1867, the Collector o f Bogra , on behalf of the S e ­
cre tary for India, p resented a pet i t ion, u n d e r section 230 of Act 
V I I I . of1859,al leging t h a t t h e G ovc rnmen thadboend i sposses sed 
of the village and lands in ques t ion in execution of the decree ; 
t ha t the same were in t h e possession of the Government , a n d 
no t included in the d e c r e e . An order was passed that the case 
should be t a k e n up on the 28th of the same month of J u n e . On 
t h e 28th'of June , the P r i n c i p a l S u d d e r Ameen made an o r d e r , 
t ha t as it appoared from the decree tha t the pe t i t ioner , 

(l! 3 W. R.,'203. 



VOL. 11.] APPELLATE JURISDICTION-CIVIL. 303 

tha t is to say the Government , represented by the Collector of 1 S 6 ° 
Bogra, w a s a defendant in tb/3 suit, and as the case w a s decided T l T E 0 n i ; L E f i ' ' 

n ' ' TOR OF BoUnA 

b e t w e e n the par t ies , the petition could not be en ter ta ined . F r o m v . 
t h a t decision there Was an appeal to the Judge , Mr. Tucke r , ^ j 3 1 ^ . 
The J u d g e held, that Government stood in the posi t ion of a 
person ' ' oilier than the defendant, within the mean ing of sect ion 
2 3 0 . " Tho Government was , in fact, a mere formal pa r ty to the 
sui t , not the par ty against w h o m the decree had passed or aga in s t 
\ v h o m execution was sought . Upon that g round, the J u d g e r e ­
versed , a n d w c think r ight ly reversed, the decision of the Pr inc ipa l 
•Sudder Ameen, and remit ted the case to him, wifli d i rectons to 
dispose of it unde r section 230. The Principal Sudder Ameen 
took u p the case again, tr ied and decided it part ly in favor of 
Gove rnmen t , and from this decision there was an appeal to tho 
J u d g e , Mr. Browne . Mr. Browne was of opinion tha t no appeal 
lay from the original order of the Principal Suddder A m e e n , 
and he referred to a case, Goluck Narain Butt v. Bis loo Prea 
DOSSPC (I). T h a t case, however , appears to have been fol­
lowed by two later cases which have been b rough t to ou r 
not ice , one be ing dated the 2nd of March in this year, by BAYLKY 
AND HOBIIOUSE , J . J . (2), and which , if not in conflict wi th it, a t 

ft) 1 W. R.,140. In nie original plaint, the plaintiff 
(2) Before W: Justice Ba„ley and tir. s,u°d 0 1 1 0 Mobralck Ali Chowdhry as 

Justice IMmme. defendant. 

R . V S U L BIBI ( D e c r e e - h o l d e r ) v The plaintiff obtained a decree, and at 
SIIEIXII MOBAUIK ALI a n d a n o t h e r . * t ! l ° heading of (he decree the name en­

tered was simply Mobarik Ali, and iu 
Baboo firtwt* Jlinerjee and Ahhil the body or the decree the name written 

Chandra Sen for appellant. Was Mokiir Ali. 

Mr. TteiUletuvl Girlsh Chandra Ghose I n execution of the decree, one Sloba-
for respondents. m A J . C h o w d h r y a p p l i ( , c , t 0 t h c C o u r t < 

B a y l e y , j . - I n this case the decree- U U ( l o r s e c t i o n m> A c t V I I L ° r , 8 5 9 ' vm-
holdcr obtained a docroe, in the first i n s U , a l t h e p a p e r > u u d c r w h i c h P 0 * * 0 * -
Court. on the 9th December 1802. f n 0 f M n l a M s w a a B , v o n l o U l c 

decree-holder, might be rectified as the 
which was confirmed on appeal, on the ,„ ,„ . , , „ „ . . . . 

1 1 ' " lauds were tho lands of thc applicant, 
2Sth April 1863. „ . , 

and ho was no party to the suit in which 
.MiscelIanoouss P eclalAopeal,No./ ,82of tUe decree was obtained. It was furthe* 

1868, from a decree of the Judge of Chitta- a l l e s e d b y t W s ^ b a r i k Ali Chowdhry, 
gong, dated the 1st August 1868, reversing 'hat the said landa were not covered 
a decree of the Principal Sudder Amoep of , : l- v t l l c decrees. 
thatdisti' iet,datedthe2lst Septcmbsr 1867- On thc 21st of September 1SC7 the 

file:///vhom
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least materially qualify the ru le w h i c h it is supposed to lay d o w n . 

I N D R A R O Y . 

i860 
"THE COLLEC­
TOR oi? BOGRA Principal Sudder Ameen rejected the 

v. application of Mobarik Ali, that Court 
KRISHNA holding that he was a party to the 

original suit, and that the words Moktir 
Ali were by mistake entered in 
the decree instead of Mobarik Ali. 

The Judge, in the lower Appellate 
Court, has come to a conclusion of fact on 
ttie evidence, that Mobarik Ali Chowdhry, 
thc applicant to the first Court, uuder 
section 230, Act V1H. of 1839, was not a 
party to the original suit. The Judge 
however, g ies on to say, that he had no 
power to interfere with the order of the 
Principal Sadder Ameen, so far as he 
rejects the applicant's application under 
section 230 of Act VW. of 1830, and that 
the applicant was at liberty to institute a 
regular suit, ifhe liked, for recovery of the 
mnd in question. The Judge, therefore, 
Favc a partial decree to the above effect to 
Hie petitioner, and awarded Rs. 50 as his 
vakeel's fees payable by the decree-
bolder. 

Against this order, the decree-holder 
appeals specially before us, and urges : 

Firstly.— That the lower Appellate 
CoBrt was going beyond its jurisdiction 
to entertain an appeal from an order 
rejecting the application of Mobarik Ali, 
\inder section 230, Act VIII. of 1859. 

Secondly.—That even "if he could 
entertain the appeal, he ought to have 
Temanded the case to the. first Court 
to make Mobarik Ali a plaintiff, and 
the decree-holder a defendant, as in a 
suit with reference to sections 230 and 
231, and dispose of the case on merits. 

There is a cross appeal by Mobarik Ali 
Chowdhry to the effect, that the order 
of the Judge does not go far enough; 

inasmuch as the Judge ought to have 
decided whether the lands were covered 
by the decree, and whether the applicant 
held possession of them or not. 

I am of opinion that, to some extent, 
these pleas are valid. It is quite true that 
no appeal lies against an order of the Court 
refusing to entertain an application under 
section 230, Act VIII. of 1839, and that the 
proper remedy for thej petitioner is to 
proceed in a regular suit, but if the case is 
admitted and investigated by the Court, 
then it gives the Appellate Court jurisdic­
tion [GoJuc/s Narain Dutt v . Bistoo Prea 
Dossee (1)], and it is clear that in this case 
there was an investigation into the fact of 
Mobarik Ali being a party to thc original 
suit or not, and that the Principal Sudder 
Ameen found that he was a party, and 
the lower Appellate Court that he was 
not so. The proper course for the Judge 
to have adopted, under the ahove circums­
tances, was to have remitted the case to 
the first Court, with directions that Mobarik 
Ali Chowdhry, thc applicant under section 
230, should be made a plaintiff, and the 
decree-holder, a defendant in the case, 
and that the case be registered and tried 
as a suit between thc two parties. 

This being done, the defect in the order 
of the Judge in not finding as to whether 
Mobarik Ali, Chowdhry had possession of 
lands, or whether they were covered by 
decree'or not, would have been cured. 

I think, therefore, that this course should 
be now followed ; and that the case should 
be remanded to the lower Court, accord­
ingly. 

HODHOUSE, J , -
barik Ali, applied 

•The respondent, Mo­
tor an enquiry, under 

(I) 1 W. R. HO. 
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(I) 1 W. R., 140. 
7 5 

F o r myself I a m bound to say, tha t it appears t o m e , t h a t wi tH- <869 
o u t impeach ing the decision, in Goluck Narain putt v. Bistooias COLLECT 
Prea Dassee (1) w h i c h may possibly have been cor rec t on t h e T 0 R 0 P B 0 G R A 

facts , in the present case the Principal Sudder Ameen d id ra ise KRISHNA 

«nd t r y an issue in l aw, and did pass a decision u n d e r t h e 230th l N D R A R O Y » 
s e c t i o n , w h e n he de te rmined that the application of t h e Co l l ec ­
tor , on behalf of the Government , to be restored to possess ion , 
m u s t be re jected upon the g round , that he had no ju r i sd i c t ion 
u p o n point of l a w to t ry the case, because the Government w a s 
no t a person o ther t h a n the defendant, w i t h i n the m e a i n g o f 
t h e sect ion. W e need not consider whe the r it is necessary t o 
refer t he ques t ion to a Ful l Bench, because , if t h e decision i n 
Goluch Narain Dutt v. Bistoo Prea Dossee (l) is correct , and no> 
a p p e a l lies from an order refusing to en ter ta in an applicat ion 
u n d e r t h e 230thjsection, w e shou ld , on application m a d e to u s 
for tha t purpose , probably have compelled the Pr inc ipa l S u d d e r 
A m e e n to exercise his jur isdic t ion, unde r the p o w e r s ves ted 
in us by the 15th section of the Charter Act. There fore , 
a s t h e defendant acquiesced in t h e order of r e m a n d , a n d t h e 
object ion w a s not t aken in p roper t ime , and if t aken , an e q u i v a ­
len t o rder m i g h t have been passed, w e th ink it is n o w too la te foe 

the provisions of section 230, Act VIII. found, as a fact, that Mobarik AH wag 
•of 1859. not a party to the decree, and so far, 

The first Court decided that the appli- therefore, the enquiry and investigation 
cant, i. e. Mobarik Ali, was a party to the under section 230 was complete, and 
decree; and although that Court did, cannot, being a finding of fact, be d i s -
aftcr coming to that decision in so many turbed by us. 
terms, refuse to exercise jurisdiction, 
•under the provisions of section 230, But there was then another point 
yet, when upon the evidence the first remaining to be decided by the Judge 
Court found that Mobarik Ali was a in the case, and it was this, vis., whether 
party to the decree, it did virtually the property was bond fide in possession 
«xercise that jurisdiction. It did, in of the applicant on his own account 
fact, investigate the case within the or on account of some person other than 
meaning of the decision quoted by the defendant. I agree that on this 
Mr. Justice Bayley, and although that point the case must be remanded to the 
investigation, was only a partial inves- Court below. If it is found that the 
titration, yet it was an investigation property was In possession of the applicant 
sufficient to give the Judge 'jurisdiction the Court will give him a decree; if it i s 
in appeal. found that it is not in his possession, the 

Then having jurisdiction, the Judge Court will dismiss his suit. 
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Before Mr. Justice Macpherson and Mr. Justice E. Jackson. 

M I R M A H A R A L I (DEFENDANT) V. A M A N I (PLAINTIFF) 

AND OTHERS ( D E F E N D A N T S ) . * 

Mohammedan Law—Dower— Limitation—Succession. 

Among Mohammedans, deferred dower becomes payable on the dissolution at 
the marriage, whether by divorce or by the death of either of the parties. 

According to Mohammedan law, w h e n the heirs of a woman claim dower 
from her husband, which was mowajjal or deferred, and not due or payable 
tilt her death, their claim is a simple money claim founded solely on the contract 

18«9, 
March 8. 

* Regular Appeals, Nos. 59, 65, and 94 of 1868, from a decree of the Principal 
Suaaes Ameea of Bh agulpore, dated the 9th December 1867. 

1̂889 the special respondent to t a k e th is objection. Upon t h e t w o 
,THB OOIXEC-principal points in t h e case, t h e decision of the J u d g e is e r r o -
TOR OP BOGRA n e Q U S . he considered tha t t h e Governmen t had not been 

KRISHNA dispossessed by the delivery of possession of the land in d i spu te 
JNDRA ROY 

' to the decree-holder , u n d e r section 224, or by t h e p l a n t i n g of 
the bamboo . W e t h i n k it c lear tha t a l and lo rd m u s t be t a k e n 
to be i n possession of land wh ich is occupied by his t enan t s f rom 
w h o m he is receiving r e n t s . If a bamboo be p lan ted , and p r o ­
c lamat ion m a d e to t h e occupants of t h e p rope r ty u n d e r t h e 
224th section, tha t the l and has been adjudged to some o ther 
person, w e t h i n k the landlord is dispossessed in execut ion of t h e 
decree , or a t least tha t he is so far p u t out of possession as t o 
have a r i g h t to come i n and ask for redress u n d e r t h e 230th 
sect ion. 

Upon the other point adver ted to by t h e j udge , viz. t ha t a Mr. 
Payter (who appears by t h e w a y to be a different person from 
the original defendant) is n o w in possession as a farmor of 
Government of the lands in d ispute , it does not , in ou r op in ion , 
tend to show that the Government w a s no t in possesion. W e 
w e unab le to unde r s t and the a r g u m e n t o f the J u d g e on this poin t . 
T h e case mus t be r e m a n d e d to the J u d g e for a decision on t h e 
mer i t s . The respondents m u s t pay t h e costs of this appeal . 

JACKSON, J .—I concur i n t he o rder w h i c h m y col league 
would pass i n th is case. 




