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1869 therefore, the money was taken away from her, it was only
- Rajusxut  pominally taken away from her ; andin reality it was taken
Dﬁ?‘ away from Hara Chandra. Neither was there any necessity for
 TaramaNt her torecoup HaraChandra, against whom there was no decree.
CHOWDHRAIN .
It was thus clearly nothing more than a voluntary payment on
her part, and so was not a payment which entitled her to sue
for contribution against her co-sharers.
In this view of the case we think that the plaintiffs’; suit must
be dismissed, and the judgments and decrees of both the lower
Courts be reversed with costs in all Courts in favor of the
special appellant Rajlakhi Chowdhrain.
We would add that the judgment of the Privy Councik,
Fatima Khatun v. Mohammed Jan Chowdry (1), is not in our
opinion in point ; and as regards special appeal No. 2350, wo
think that it must be dismised with costs.

Before Sir Barnes Peacock, Kt., Chief Justice and Mr. Justice L. S. Jackson. .

1868 UMA SUNDARI DASI anp oTHERS (DEFENDANTS) 0.
July 21. ¢ DWARKANATH ROY (PraiNTivr.)*

Limitation—Act XIV. of 1839, ¢l. 13, 5. 1, and s. '2—Benamidar—Truslee.

A Mindu died in 1840, leaving him snrviving seven sons, who, after their father's
death, entered into joint possession of certain immoveable property whichhad heen left
by him, and continued to live in commensality until 1859, when a separation in mess
took place. Subsequently, more than twelve years after the father's death, . a suit

wee als0 12 was brought by the youngest son for his share of the joint ancestral property belong-

B. L. R. 220 ing to the father, and to property subsequently acquired out of the proceeds of such

10 B. L. R, 279, joint estate, to which the brothers were entitled in equal shares. The plaintiff
failed to show thatany payment was made to him or any person through whom he

claimed by the person in possession or management of the property within
49 years before the commencement of the suit.

Held, that the suit was barred by limitation under clause 13, section 1 of Act XIV,
of 1839. (2.
* Regular Appeals, Nos. 281 aud 287 of 186G, from a decrec of the Judge of Beer~
bhoom, dated the 28th May 1866,
4+ The judgement in the case was given on the 7th May 18G8. The records were
subsequently recorded on 27th July 1868.
(1)1 B.L. R, {P. C.y21.

{2) Act X1V. of 1839, sec. 1, cl. 13. To tenance, when the rightto recerve snch
suits to enforce the right to share in any maintenance is a charge inthe inheritance
property, moveable or immoveable, on of any estate, the period of twelve years
he ground that it is joint family property : from the death of the persons from whom
and to suits for the recovery of main- the property alleged to he joint is said to
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Held also, that a benami transactlon does not create the relafion of trustee and 18G8

cestuique tryst. A Dbepamidar is not a trustece within the meaning ol Act XIV. MU:\ o Su}\;;lzl
of 1859, section 2. Dast

Y.
Messrs. R. V. Doyne and W. M. Bourke, and Bahoos Krishna- D““}’:"(‘)‘X;“‘"‘
kishor Ghose, Jagadanand Mookerjee, Ramesh Chandra Mitter
Chandramadhab Ghose and Ashutosh Chatterjee for appellants,

Mr. J. W. Montriou and Baboos Srinath Doss, Annada Prasad
Banerjee and Anukul Chandra Mookerjee for respondents.

The facts of the case fully appear in the following judgment
delivered by

Pracock, C. J.—Parmananda Roy had eight sons, of whom
Shibnarayan Roy, the second, died without issue in his father's
life-time. Ganganarayan, of whom the last three defendants,
Ramlkumar, Nandakumar, and Saradakumar, were the sons, was
the eldest, Kailashnath of whom the 5th defendant, Uma Sundari
Dasi, is the widow, was the 6th, and the plaintiff, Dwarkanath
Roy, was the youngest. The delendants, Kashinath, Haranath,
Trailakhanath,and Loknath, were the 3rd, 4th, 5th, and 7th sons.

The suitissubstantially againstthe three sons of Ganganaravan
and the widow of Kailashnath ; the other defendants are pro-
bably colluding with the plaintiff. At anyrate their® infercsts
arce substantially the same as his, and they set upnosubstantial
defence, and state that they have no ohjection to the plaintiff’s
claim. Parmananda died about the year 1247 or 1840, Gangana-
rayan, about the year1260or 1853,and Kailasnath died, without
issue, above 1269 or 1862, leaving the defendant, Uma Sundari
Dasihiswidow. Uptotheyear 1823, Paramanandaand his brothers
and nephews were joint in food andestate. Inthatyear, however,
they separated, and theirseveral shares of the joint property were
have descended, or on whose estate the ance, as the case may be.
mainienance is alleged to be 8 charge;  Section 2.—No ‘suif agaipst a irusice
or from the date of the last payment in his life-time, and no suils against hig
to the plaintiff or any person through represenlatives for the purpose of follcw-
‘whom he claims, by the person in the ing in their hands the specific properiy
possessionor management of such pro- which is thé subject of the trust, shall be

periy orestaic onaccountof such alleg- barred by apy length  of time.* * *
edshare, oronaccount of such mainten-
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1868 subsequently defined by a deed of pértition dated 21{st Baisakl

Usa Suxoari 1958, By that deed it is  stated thag Paramananda was allowed

Dast
0.
DWARKANATH
Roy.

a larger share than the other hrothers, on partition, in conse-
quence of his having acquired a larger portion ofthe properties,
and it was stipulated, that whatever real and personal properties
had been acquired by the several co-sharers, should remain with
them respectively.

Paramananda’s sons were no parties to that partition, they
not being entitled, during the life of their father, to any share
on partition of the ancestral or other property held jointly by
Paramananda and his brothers and nephews. It is not probable
that Paramananda’s sons would have brought into joint estato
with Paramananda and his brothers and nephews any property
which they might have respectively acquired, when it appears
that Paramananda’s brothers and nephews severally kept their
self~acquired property, and rectained itby express stipulation on
partition.

It isalleged by the plaintiff, and may be taken as a fact, that,
upon the death of Paramananda, the father, in 1840, his seven
surviving sons, entered into joint possession of certain immove-
able property which had been leftby him, and continued tolive
in commensality until Aghran 12066 (about the year 1859},
when aseparation in ntess took place. It is not denied that, up
to the timoe of the separation, they remained joint as regards the
cstate which they took by descent [rom their father. The separa-
tion took place some time after the death of Ganganarayan, who»
as before stated, died in 1260 or about 1853. The plaintiff in
his plaint alleges that part of the moveable and immoveahle
property left by Paramananda stood in his own name, and part
in those of some of his sons and other individuals; and that
during joint tenancy, the family lived under the joint manage-
ment of Ganganarayan and Kailashnath, and after the death of
the former, under that of Kailashnath alone ; that several other
properties wereacquired inthe names of some of the defendants
out of the joint fund; and that all were jointly in the enjoymet
of all the property.

The claim, as pointed out by the defendant’s Counsel in his
;a8 P 3
arguments, is not a claim to participate in property scparately
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acquired by Ganganarayan and Kailashnath, respeetively, in 1868
Paramananda’s life-time, eitljer with or w1thout the use of his UMA SUNDARD
funds, or after the death of Paramananda, with the use of joint :
funds, belonging to the joint family. It is conflined to property Dwarkasath
left by Paramananda standing in his own name orin the names "%
of some of his sons or others, and to property acquired out of

the joint funds, ol which all the brotpers were Jointly iu tho
enjoyment. The plaintill says that, when a separation in mess

took place, he proposed that a separation and division of the
aforesaid propertics, ancestral as well as acquired from the

joinf funds, should be made, and possession thereof given and

and taken in proper order ; that hefore this could he done,
Kailashnath died, and that his widow and heiress obtained a
certificate under Act XXVII. of 1860 ; that the plaintiff, being
entitled to one-seventhshare, instituted this suit for possession

and division of moveable and immoveable property, and for the

value of moveables, if misappropriated. T allude to this for the
purpose of shewing that the claim is confined to the plaintiff’s

share of joint ancestral property belonging to the father, and to
property subsequently acquired out of the proceeds of such joint
estate, to which the brothers were entitled in equal shares.

According to the law as current in Bengal, a father is entitled
toa share of his son‘s self-acquired property. 1If the property is
acquired by the son at the charge of thefather’s estate, the father
is entitled to a moiety, the son who makes the acquisition to
two shares, and the rest to one share cach. Sce Colebrooke’s
Dayabhaga, Chapter II., verse 65, and following verses ; and
Vyavastha Darpana, 383, 1st edition. 1f the father’s property
has not been used, the [ather has two shares, the acquirer ag
many, and the rest are excluded from participation. The plain-
tiff in his evidence says :—¢ [ think Kahsinath, while at Elam
Bazar, took money frommy father and carried on speculations.
1 was then a minor.—After Kailashnath's death, Nandakumar
Roy has been managing his estate. Nandakumar has married
his daughter to Banwari, Kailash’s daughter's son. Ilc has held
the management {rom hefore the marriage.”

It is probable that Ganganarayan and Kailashnath were put
forward in life by tleir father, and it Is possible that they were
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assisted by their father’s property in making self-acquisitions

Unma Sunparijn his life-time, and so probably .were the other sons.

Dast
DwarcanaTt
ROY.

It is not very likely that Kashinath would speculate for the
benefit of his brother, who was then only six years old. But,
as the plaintiff's claim is not based upon a right to participate
in the sclf-acquired property of his brothers, it is not necessary
to enter further into thaf question or into others arising out of
it ; such, for instance, as to whether it may not be inferred from
the conduct of the parties that each of the sons was content to
retain the entirety of his own self-acquisitions, and to forbear to
claim, either personally or by inheritance, from his father any
share of his brother’s self-acquired property in consideration of
their showing similar indulgence to him.

In the case of Eshun Chunder Singh v. Shama Churn Bhutto
(1), the Lords of the Judicial Committec expressed a desire
to have the rule ohserved that the ¢* state of facts and the
equities and ground of relicf originally alleged and pleaded by
the plaintiff shall not be departed from.” Itis not competent
for the plaintilf, therefore, in this suit to claim any portion of
his brother’s self-acquisitions.

The defendant, Uma Sundari, by her written statement, alleges
amongst other things, that of the propertics claimed by the plain-
tiff thoese that are joint and undivided are held without dispute
by theplaintiff and the other co-parceners and herself; that plain-
tiff was never ousted by her or by any one; and that the plaintiff
is in possession of his one-seventh share of those properties; that
of the properties claimed and set out in theschedule to the plaint
certain properties specified by her are her stridhan granted to
her by her hushand, and that she held possession of them as sole
owner from the time when they were so granted to her ; and
that neither the plaintiff nor any other of theco-parceners hag
ever had any title to a share in them ;that others of the said pro-
perties were acquired by her husband, the deccased Kailashnath
Roy, from thegains of hisemployments, trades, &ec. ; and that
from the time of the acquisition of them, he washimselfseparate-
Iy the possessor. Further to show that the brothets had separate

() 11 Moorey . A, T,
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properties, she alleges that the plaintiff himself is the separate 2%
sowner of lot Kytorah. She demies that her hushand was ever the UMADSE;DH“
amanager of the joint property, either jointly with Ganganarayan 2,

«or alone ; and states that the management by a younger brother DwankAnTe

ROY.
in the life-time of an elder is not probable. *

The whole of thie properties, as to which the defendant, Uma,
Sundari, sets up a separate claim, and of which she disputes
the plaintiff’s right to a share, are set forth and described in
a schedule annexed to her written statement. The sons of
Ganganarayan put in an answer in some respects similar to
that of Uma Sundari, and they, amongst other things, allege
that the property specified in the schedule annexed to their
written statement, was acquired gradually by their father,
Ganganarayan, out of the profits of his employments, trades
&e. ; and they deny that the plaintiff has ever been ousted from,
his share of the joint property. These defendants, as well as
Tma Sundari, set up twelve years’ limitation as a bar to the
plaintill’s claim, under the provisions of Act XIV. of 1859,
section 1, clause 13. The plaintiff in his plaint did not allege
that he had ever bheen ousted by Uma Sundari or any of the
other defendants fron his share of any property which, prior
o the separation, had been held jointly by the family or in
the profits of which he had ever participated. The only pro-
perty in which the plaintiff’s right to participate is disputed
by the defendants, is that set out in the schedules annexed
to their respective written statements. Two issues were framed
by the Judge : First.—Whether the property in dispute was
joint or self-acquired. Second.—Whether the suit was harred
by limitation. Upon both-of these issues, the Judge held that
the onus of proof lay upon the defendants, and he ultimately
upheld the plaintiff’s claims, and pronounced a decree in his
favor.

The Judge was probably wrong, as regards the ?nd issue, in
throwing the onus upon the defendants, for the plaintiff alleged
that his cause of action accrucd in Aghran 1266, when the
brothers separated in mess ; and it appears to us thatthe onus
lay upon the plaintilf (even if the property claimed by the

73
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defendant as separate was really joint,)’ to show that he had

FWMa SUNDARI participated within twelve years in the rents and profits of

- Dast
v.
PWARSANATH
", Rov.

those estates, and that they had been brought into joint account.
But itis not necessary to determine this question, inasmuch
as the defendants have, we think, given suflicient affirmative
proofto shift the burthen if it ever rested on them. We may

‘here remark, that in ouc opinion, the evidence did not sup-
port the plaintiff’s allegation; that the family property was

managed by Ganganarayan and Kailashnath, together in Ganga-
narayan’s life-time or by Kailashnath aloncafter Ganganarayan’s
death. There isno doubt that Paramananda, and his sons each
had some business or employment in which he was engaged
separately from the rest ; whether such husiness or employment
was conducted by him for his own separate bonefit, or for the
joint bencfit of the family. * * * *

The Chief Justice (after reading and commenting on much
ofthe evidence,) continued.—I entertain no doubt thatthe

finding of the Judge below on the first issuc was erroneous.

With regard to the second issue, admitting for the sake of
argument, that the propertics claimed by the defendants as to
their separate properties were orginally purchased, by Ganga-
narayan and Kailashnath, respectively, benami, for the benefit of
the joint family, there is noevidence to satisfy me that the

plaintiff or the other members of the joint family ever parti-

cipated in the profits of those estates, or derived any benefit
therefrom. The Judge saysi—¢ With regard to the (juestion
of Timitation, the Court has found that the rclation fof trusteo
and cestuique trust existed between the parties up to the insti-
tution of this suit. The possession of the defendants must
beregarded, therefore, asthe possession of themselves and their
brothers ; and their possession, not beingadverse fo the plaintiff
cannot be pleaded as a ground of limitation in bar of the suit.
Of the doubtexisting as to the origin and execution of the trust,
lapse of time will not enable those who were trustees to ap-
propriate to themselves that which is the property of others.”

Idonot think that the relationship of trustee and cestuique
grust existed between the parties. ~ By clause 13, section I, Act
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XIV.of 1859, itis enacted that *‘ to suitsto enforce the right to 1868
share in any property, moveahle or immoveable, on the ground Usx Susparg’
thatitis joint family property ¥ % % * * the DM
petipd of twelve years from the death of the person from whom 'Dwmﬁ;xmt‘
the property alleged to be joint is said to have descended ¥ ** *  rov.-
or from the date of, the last payment to the plaintiff, or any

person through whom heclaims, by the person in the possession.

or management of such property or estate on account of such

alleged share.”

This is clearly a suit within the meaning of that section.
The suit was not brouglit within twelve years from the death of
Paramananda Roy, and the plaintiff has not shown that any pay-
ment was made to him or fo any person through whomhe claims,
by the person in the possession or the management of the proper-
ty within twelve years next befor the commencement of the suit.

Section 2 of Act XIV. of 1859 enacts that **no suit against a
trustee in his life-time, and nosuit against his representatives
for the purpose of following in their hands the specifie property
which is the subject of the trust, shall be barredby any length of
time.” The Judge has, it would seem, treated a benami transation,
as creating the relationship of trustee and cestui que trust between
the benamidar and the real principals.  But there can be no
greater reason for holding, that no length of time is a bar to a
suit to recover property, on the ground that it is joint family
property, when the propertyis purchased benami. in the name
of one member of the family, than there is for holding that it
would be so barred, if the property stood openly and honestly
in the names of all the members. It would be dangerous to hold,
that a benamidar is a trustee for the real owner within the
meaning of section 2, Act XIV. of 1859 ; for if such were
the case, a person might, after any length of time, sue another
for recovery of property by getting up a fictitious ease against
him, however long he may have been in possession, that the pro-
perty was conveyed to him benami. Such a censtruction would
tend still further to weaken the law, which, according to the
~ judgment pronounced by the Judge of Beerbhoom upon the

first issue, is at present not sfficiently powerful to-suppress the



€%2 HIGH COURT OF JUDICATURE CALCUTTA [B. L. R

1868  evils consequent upon the pernicious system of benami so
Ures §:;DARI prevalent throughout Bengal. .
v, Itappears to me, looking at the plaint and the whole of the
Dyarkaxati gvidence inthe case, that the plaintiff has failed to make out
againstthe defendants, Uma Sundariand the sons of Gangana-
rayan, such a case as entitles him to recover any portion of the
land mentioned in the.schedules annexcd to the respective
written statements of those defendants, and the latter have
made out their rights to those propertics respectively.

If Gentlemen will purchase and hold property benami, keep
fictitious books, and make false statements in petitions to Courts
of Justice, and in their private correspondence, whether it be for
the purposeof concealing property fromtheir creditors, or deceiv-
ing the members of their own family, they have only themselves
to blame ; and they must not be surprised if they are not belived
when, for their own benefit, they offer themselvesas witnsses.
ina Court of Justice, and openly, without shame, avow that all
that has been said or done was false and fictitious, for the pur-
pose of carrying into eftect [their own infamous designs.

Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Mitter.

1559 RICHARD SNADDEN (DerExpaNT) v. MAH WINE AnD AGA
March 2. SYUD ABDUL HOSSEIN (PramNtirgs(.*

Cutling Timber—Exclusive Right—Damages.

‘Where one acquires, by license, an exclusive right to cut and to authorize others to
eut timber in a forest, such right does not vest in him the timber in the forest. He
might thereby have a right to recover damages agaiust any person, whe, by cutting
timber, should interfere with his exclusive right, but that would not vestin him the
timber so cut by others.

Mr. Paul for appellant.

The Advocate-General for respondents,

Tuis was an appeal from a decision of the Recorder of Moul-
mein.

« Regular Appeal, No. 48 of 1868, from a decree of the Recorder of Moulmein
dalcd the 16th Deeember 1867, ,





