
V O L . I I . ] A P P E L L A T E J U R I S D I C T I O N — C I V I L . 279 

Before Mr. Justice Norman and Mr. Justice E. Jackson. 1 0 „ 
March 3 . 

SRJNARAYAN MITTER, (DEFENDANT) f. SR1MATI K R I S H N A 
SUiNDARI DASI ( P L A I N T I F F . ' * 

Adoption—DaUaka Valra—tkr,larutor\i Suits. 

In a suit for confirmation or a right to adopt a son and to cancel deeds of agree­
ment to give and receive the dcreiidaiils' son in adoption. 

Held, that to complete an adoption, there must be an actual giving and receiving-, 
and that the execution of the deeds was not sufficient. 

Held, further, that the plaiuliiT was entitled to a declaration of the e a n c e l m e n t 

of the deeds, as they might hereafter cast a cloud over lier title. 

T H E plaintiff sued for confirmation of he r r igh t to adopt a child, 
a n d to sot as ide and cancel two deeds of a g r e e m e n t , by wh ich 
she and defendant had covenan ted that defendant ' s son should 
be given to and received by the plaintiff in adopt ion . S h e 
a l leged tha t the ceremonies necessary to adoption had n e v e r 
been comple ted , and tha t tho child had all a l o n g remained w i t h 
i t s n a t u r a l father w h o had refused to give it u p . The defendant 
denied tha t b e had so refused, and al leged tha t the adoption w a s 
c o m p l e t e . He also u rged that the plaintiff's suit would not lie-

T h e Pr inc ipa l Sudde r Ameen of Bhagulpore , on \ 5th S e p ­
t e m b e r 18CG, decreed for the plaintiff, ho ld ing (Is/) t ha t t h e 
duo fulfilment of tho ceremonies w a s essential to adopt ion ; 
[2nd) tha t they had not, in fact, taken p l ace ; (3rd) tha t there h a d 
b e e n no g iv ing and re ceiving of the chlid; and (4</I) t ha t , a s 
t h e plaintiff 's r i g h t to ado pt w a s affected by the existence of the 
deeds of a g r e e m cnt , she w a s entit led to have them declared 
cance l led by the Cour t . 

On appeal to the J u d g e of Bliag u lpore , it was urged tha t a 
su i t for a declarat ion of a r ight to adopt Would not lie; and Pran-
puttee K'onmtr v . Pooru Koiwvr (1) was cited. The J u d g e 
r u l e d t ha t the sui t b e i n g for the cancellation of two deeds . 

Special* Appeal, No. 2153 of If08, from a decree of the Additional .Indgc of 
Bhagulpore, dated (he '27th May 1868, affirming a decree of the Principal Sudder 
Ameen of that district, dated the 1'JtU Scplemper 1?«(>. 

1,1; S. D. R., 1836, 191, 
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1809 wh ich might prove injur ious to plaintiff hereaf ter , wou ld l ie . 
SRINARAVAN It was then contended tha t parol evidence w a s not admiss ib le MITT is R. '̂ P 

P to prove that the deeds were void o w i n g to the n o n - p e r f o r m a n c e 
SRIMATI of.ceremonies. The J u d g e over ru led this objection, a n d g e n e r -

SUNBAJU DASI a ^ y upheld the decision of the first Cour t . 

On Special Appeal , t h e defendant u r g e d tha t t h e execut ion of 
the deeds of ag reemen t a m o u n t e d to an ac tua l g iv ing and accep t ­
ance of the child, and tha t , a m o n g S u d r a s , n o t h i n g m o r e w a s re- ' 
qu i red , a n d that the plaintiff had in a n y case n o cause of ac t ion . 

The Advocate-General and Baboo Upendra Chandra Bose for 
appe l lan t . 

Messrs. Paul and Woodroffe and Baboos Annada Prasad 
Banerjee, Bamesh Chandra Milter, and Chandra Madhab Ghose 
for respondent . 

T h e j u d g m e n t of the Cour t w a s del ivered b y 

NORMAN , J . — W e see no necessi ty to go in to t h e ques t i on , 
w h e t h e r or not a Sudra can be adpoted w i t h o u t the pe r fo rmance 
t)f rel igious ceremonies , name ly the offering of b u r n t sacr i f ice , 
<&c- The contention of the special appe l lan t is tha t , by t h e 
execut ion of two deeds, the. one p u r p o r t i n g to be a gift, and t h e 
o ther , an acceptance of the child by the severa l par t ies r e s ­
pectively excut ing the deeds, t he re w a s a val id g i v i n g a n d 
receiving of the child, so as to m a k e h im the adop ted son of 
t h e person w h o , by these deeds , appears to have accepted h i m 
as a son . 

W e th ink the re is no foundat ion for t h e a r g u m e n t of 
the special appe l l an t ; it appea r s to us t ha t the g iv ing a n d 
rece iv ing of a son in o rder to cons t i tu te a val id a d o p ­
t ion, m u s t be an actual g iv ing and ac tua l rece iv ing of t h e 
ch i ld . By the g rounds of special appeal filed, the a p p e l l a n t 
does not suggest tha t the re h a s been a n y ac tua l g iv ing a n d 
t ak ing of the child, bu t only a cons t ruc t ive g iv ing and t a k i n g 
b y the execution of the deeds . W e t h i n k , tha t , a s s u m i n g t h e 
facts rel ied upon, as r ega rds s u c h g iv ing a n d rece iv ing to b e 
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Before Mr. Justice Bayley and Mr Justice Hobhouse, 

R A J L A K I i r DEBI (ONE OF THE DEFENDANTS) V. TARAMANI 
C H O W D H R A I N AND ANOTHER ( P L A I N T I F F . ) * 

Contribution—Voluntary Payment. 

A decree-holder, for arrears of rent against three persons jointly, placed certain 
sums of money in Court to the credit of o IO of them, vts. the plaintiff, -who, 
in her capacity of guardian of her son, had a cross-decree against Mm, and after­
wards he withdrew those sums in execution of the joint decree. Thereupon the 
plaintiff sued tho other two joint judgment-debtors, for contribution, as she had. 
repaid to her minor son tho sum of money so taken away. 

Held, that tho payment by the plaintiff to her minor son was a voluntary pay­
ment, and was not, therefore, such a payment as entitled her to sue her joint 
debtors for contribution. 

Baboos Ramesh Chandra Milter and Nalit Chandra Sen for 
appe l l an t . 

Baboo Krishna Dayal Roy for respondents-

* Special Appeals, Nos. 2393 and 2330 of 1868, from the decrees of the Judge of 
Mymensing, dated the 0th June 1868, modifying the decrees of tho Principal Sudder 
Ameen of that district, dated the 25th April 1867. 

10 2 1. J„ N. S„ 22, 

72 

establ ished, it is not shown that there was in this case a n y val id . 1 8 6 9 

adopt ion . The change of n a m e , supposed to be evidenced by SRINA.RA.YAH 
t h e deeds , is not a sufficient over t act to show tha t t h e c h i l d w a s v -

given and received. This case resembles in m a n y aspec ts t h e SRIMATI-
case of Siddessory Dossee v . Doorga Churn Sett (1). SDNDAW DAS; 

T h e r e w a s then no adoption. The na tu ra l father of t h e ch i ld 
n o w refuses to ca r ry out h is in tent ion ' to give h i s chi ld for t h e 
purpose of adopt ion. But the deeds are capable of be ing a t a n y 
t ime used by h im or his son to prove that there was an a d o p t i o n . 
U n d e r such c i rcumstances , it is clear tha t the plaintiff h a s a 
r i g h t to come to t h e Court to ask for relief, and p r a y to h a v e 
t h e deeds declared Void. W e interfere for the protect ion of h e r 
r i g h t to he r h u s b a n d ' s proper ty over w h i c h those deeds w o u l d 
cast a cloud, which it is necessary, for the plaintiff's security 
to r emove . 

The appeal is dismissed with costs . 
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