
HIGH COURT OF JUDICATURE CALCUTTA. [B. L. R 

had a good title to recover possess ion. Bu t even if th is c a s e 
HA.HESH had to be decided independent ly o( t h e former decision b e t w e e n 

S g l ^ D i H A t h e P a r t i e s > s t i I 1 1 t h i n k t h e plaintiff wou ld succeed . The p l a in 
ts tiff has established, or it lias been admi t ted , tha t this p rope r ty 

ISMMATI BA- w a s n e r fa ther 's , and tha t she and her father w e r e cont inuous ly 
and peaceably in possession, unt i l she w a s recent ly d i spossess 
ed by the defendant . This p r ior c o n t i n u o u s a n d peaceable 
possession wou ld completely a n s w e r the p re sumpt ion a r i s i ng 
from the defendant 's recent a n d u n e x p l a i n e d possession, a n d 
w o u l d shift back upon h i m t h e onus of p rov ing tha t h e h a d ac_ 
qu i red this proper ty b y a goodjtitle from the plaintiff or he r father . 
T h u s the defendant wou ld be dr iven to rely on the benami deed, 
w h i c h it is qui te manifest t ha t h e w o u l d be unab le to do . T h e 
pr inciple of l a w which wou ld p reven t tho plaintiff from asse r t 
i n g the invalidity of this deed , appl ies j u s t as s t rong ly to t h e 
defendant asser t ing its val idi ty ; it b e i n g a d m i t t e d to be f rau
dulent , and he be ing a pa r ty to i t ; a n d t h e ques t ion in this case 
i s not to be decided by s imply cons ide r ing w h o is plaintiff, a n d 
Who is defendant, bu t by cons ider ing h o w the ma t t e r w o u l d 
s tand , if the deed w e r e not in exis tence . Clear ly the plaintiff 
w o u l d then succeed. I t is the defendant , therefore, w h o re l ies 
o n the deed, and as agains t h i m w h o w a s a pa r ty to the f r aud , 
I th ink that the invalidity of the deed m a y be relied on even b y 
t h e plaintiff, w h o claims t h r o u g h a pa r ty to it . I t h ink the appea l 
o u g h t to be dismissed w i t h costs . 

L . S. JACKSON, J . — I ent i rely concur . 

Before Mr. Justice L. S. Jackson and Mr. Justice. Markby. 

NABA K R I S H N A M O O K E R J E E (PLAINTIFF) v. T H E C O L L E C -

A G Y I T O R O F H O O G H L Y AND ANOTHER ( D E F E N D A N T S . ) * 

Infringement of Right—Damages. 

Proof of infringement of a right, without proof of actual loss, does not necessarily 
See also, 15 entitle a plaintiff in this country to a verdict for nominal damages. 

B L R . 290. "Regular Appeal, No. 33 of 1858, from a decree of the Judge of Ilooglilv. dated the 
28111 August 1867. 
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THE COL-

L. KG TOR 
THE facts are fully stated in the j u d g m e n t of OF HOOIBHLX* 
JACKSON , J . — I n this case it appeal's that , about the yea r 1855, 

a d i spu te a rose be tween Government and the zemindars , in t h e 
dis t r ic t of B u r d w a n , as to the duties of village chowkidars h o l d i n g 
chakran l ands , the G o v e r n m e n t insis t ing that they w e r e l iable 
to per form n o n e bu t police dut ies , the zemindar (so it is s ta ted) 
ins i s t ing tha t they w e r e liable to perform none but zemindar i 
du t ies (1). The resul t of the li t igation which ensued upon t h a t 
d i spu te w a s tha t , in 1864, it was finally de termined tha t t h e 
du t ies of these chowkida r s were of a mixed charac te r , par t ly 
pol ice a n d par t ly zeminda r i . 

I n May 1855, Government , ac t ing on the i r o w n v iew of the 
m a t t e r , i s suedorders p rohib i t ing the chowkidars from pe r fo rm
i n g a n y o ther t han police du t i e s ; and one of these o rders w a s 
issued to Kani Bagdi , w h o , toge ther ]wi th the Government , i s 
n o w sued by the zeminda r , for Rs . 50, for damages incur red by 
t h e zeminda r in consequence of his hav ing failed to perform h i s 
z eminda r i du t ies . 

I n October 1864, tha t i s , as soon as the r igh t s of t h e r e s 
pect ive par t ies w e r e finally determined, the prohib i tory order of 
1855 w a s w i t h d r a w n by the Government . This suit was b r o u g h t 
i n May 1865. 

F ive othor sui ts w e r e b r o u g h t at the same t ime by the p l a in 
tiff in respect of the loss of services of o ther chowk ida r s . The-
J u d g e of the Zilla Cour t , w h o t r ied the sui ts , dismissed all of 
t h e m , on t h e g r o u n d , as w e unde r s t and his j u d g m e n t , tha t t h e 
plaintiff h a d not proved a n y damages . 

T h e plaintiff, by th is r egu l a r appea l , as appel lant in one of 
these cases , asks us to reverse this decision, bu t w e t h i n k h e has 
n o t g iven any evidence u p o n w h i c h w e can assess any d a m a g e s 
in th is case . 

T h e r e is no quest ion of r i gh t n o w tobe dec ided; the plaint i ff ' s 
r i g h t h a s been fully admi t ted by the G o v e r n m e n t ; the only q u e s -
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18C9 t ion is, to what sum of money the plaintiff is enti t led by w a y of 
NABA.KRISHNAcompensation for the in jury he has suffered. 
MOOKKRJEK 
THU COL- The evidence on this quest ion is ex t remely v a g u e . T h e m o s t 

O F H00GHLY tangible i s tha t o f Gobind C h a n d r a Gangooly , w h o says t ha t a 
tehsi ldar and two nugd i s have been appointed in excess, in 
consequence of the failure of the c h o w k i d a r s , to perform t h e 
zemindar i dut ies ; and that the plaintiff suffered a mon th ly loss 
o f t e n rupees , t he pay of the tehs i ldar and two n u g d i s . Bu t , 
in the first place, we are unable to unde r s t and w h a t connex ion 
there is between the duties of chowkida r and t ehs i lda r ; the du t i e s 
of thela t ter be ing , as this wi tness himself s ta tes , confined to wr i t 
i ng . It seems to us , therefore, tha t rupees 4 a m o n t h , t h e a m o u n t 
of the tehsi ldar 's wages , m u s t be excluded. This r educes t h e 
alleged monthly loss to six rupees , bu t tha t s u m is to be divided 
a m o n g s t all the chowkida r s of all t he m e h a l s , and no data a re 
given upon which tha t division can be m a d e . It is obvious tha t , 
unless this division is made , t he plaintiff, w h o is b r i n g i n g o the r 
actions, may recover the same damages several t imes over . But» 
in fact, we do not believe tha t there is a n y real foundat ion for 
th i s allegation of damage . W e h a v e no doub t t ha t it is e x t r e m e 
ly convenient to the zemindar to bo able occasional ly to call i n 
the services of the chowkidar to assist in ob ta in ing his r e n t f rom 
a refractory tenant , but w e do not bel ieve tha t his abili ty to do so 
m a k e s any real difference in tho n u m b e r o f se rvan t s ho r e q u i r e s 
for collecting h i s r en t s . The plaintiff in this case has not v e n 
tu red to state that he has d ismissed a s ingle se rvan t since t h e 
order of Government w a s w i t h d r a w n , and the wi tness w e h a v e 
referred to admits that t he c h o w k i d a r s have not , s ince that t ime, , 
been called upon to perform any dut ies . U n d e r these c i r c u m 
stances theplaintiff has, w e th ink , failed to s h e w that h e i n c u r r e d 
any pecuniary loss by the failure of the c h o w k i d a r to per form 
his zemindari duties in this case , and h i s sui t , therefore , o u g h t 
t o be dismissed wi th cos ts . 

W e would add that w e do not consider it t o be the l a w of th i s 
count ry tha ta plaintiff, w h o proves the infr ingement of a r i g h t , 
is necessari ly entit led to a verd ic t for n o min a l d a m a g e s , t h o u g h 
hefa i l s to prove any actual loss . 




