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had a good title to recover possession. But even if this case
had to be decided independently of the former decision between
the parties, still I think the plaintiff would succeed. The plain~
tiff has established, or it has been admitted, that this property
was her father’s, and that she and her father were continuously
and peaceably in possession, until she was recently dispossess-
ed by the defendant. This prior continuous and peaceable
possession would eompletely answer the presumption arising
from the defendant’s recent and unexplained possession, and
would shift back upon him the onus of proving that he had ac.
quired this property bya goodititle from the plaintiff or her father.
Thus the defendant would be driven to rely on the benami deed,
which it is quite manifest that he would be unable to do. The
principle of law which would prevent the plaintiff from assert-
ing the invalidity of this deed, applies just as strongly to the
defendant asserting its validity ; it being admitted to be frau-
dulent, and hebeing a party to it; and the question in this case
is not to be decided by simply considering who is plaintiff, and
who is defendant, but by considering how the matter would
stand, if the deed were not in existence. Clearly the plaintiff’
would then succeed. It is the defendant, therefore, who relies
on the deed, and as against him who was a party to the fraud,
I'think that the invalidity of the deed may be relied on even by
the plaintiff, who claims through a party to it. I think the appeal
ought to be dismissed with costs.

L. 8. Jacxson, J.—I entirely concur.

Before Mr, Justice L. S. Jackson and Mr. Justice. Muriby.
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Infringement of Right—Damages.

Proof of infringement of a right, without proof of actual loss, does not necessarily

B8 also, 15 entitle a plaintiff in this country to a verdict for nominal damages.
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TrE facts are fully stated in the judgment of oF ﬁ‘“ﬁgﬁﬁm

JAcksoN, J.—In this case itappears that, about the year 1855,
adispute arose between Government and the zemindars, in the
district of Burdwan, astothe duties of village chowkidarsholding
chakran lands, the (Government insisting that they were liable
to perform none but police duties, the zemindar (so it is stated)
insisting that they were liable to perform none but zemindari
duties (1). The result of the litigation which ensued upon that
dispute was that, in 1864, it was finally determined that the
duties of these chowkidars were of a mixed character, partly
police and partly zemindari.

In May 1855, Government, acting on their own view of the
maitter, issued orders prohibiting the chowkidars from perform-
ing any other than police dutics ; and one of these orders was
issued to Kani Bagdi, who, togetherjwith the Government, is
now sued by the zemindar, for Rs. 50, for damages incurred by
the zemindar in consequence of his having failed to perform his
zemindari duties.

In October 1864, thatis, as soon as the rights of theres-
pective parties were finally determined, the prohibitory orderof
1855 was withdrawn by the Government. This suit was brough#
in May 1365.

Five othor suits were broughtat the same time by the plain-
tiff in respect of the loss of services of other chowkidars, The
Judge of the Zilla Court, who tried the suits, dismissed all of
them, on the ground, as we understand his judgment, that the
plaintiff had not proved any damages.

The plaintiff, by this regular appeal, as appellant in one of
these cases, asks us to reverse this decision, but we think he has
not given any evidence upon which we can assess any damages
in this case.

There is no question of right now tobe decided ; the plaintiff’s
right has been fully admitted by the Government ; the only ques-

(1) 10 Moore, I A, £5.
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tion is, to what sum of money the plaintiff is entitled by way of

NaBAxrISHNA compensation for the injury he has suffered.
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The evidence on this question is extremely vague. The most
tangible is that of Gobind Chandra Gangooly, who says that a
tehsildar and two nugdis have been appointed in excess, in
consequence of the failure of the chowkidars, to perform the
zemindari duties ; and that the plaintiff suffered a monthly loss
of ten rupees, the pay ofthe tehsildar and two nugdis. But,
in the first place, we are unahle to understand what connexion
thereis between the duties of chowkidarand tehsildar; the duties
of thelatter being, asthis witness himself states, confined towrit-
ing. 1t seems to us, therefore, that rupees 4 a month, the amount
of the tehsildar’s wages, must be excluded. This reduces the
alleged monthly loss to six rupees, but that sum isto be divided
amongst all the chowkidars of all the mehals, and no data are
given upon which that division can be made. It is obvious that,
unless this division is made, the plaintiff, whois bringing other
actions, may recover the same damages several times over. But»
in fact, we do not believe that thereis any real foundation for
this allegation of damage. We have no doubt that it is extreme-
ly convenient to the zemindar to be able occasionally to call in
the services of the chowkidar to assist in obtaining his rent from
a refractory tenant, butwe do not helieve that his ability to do so
makes any real difference inthe number ofservants he requires
for collecting his rents. The plaintiff in this case has not ven-
turad to state that he has dismissed a single servant since the
order of Government was withdrawn, and the witness we have
referred toadmits that the chowkidars have not, since thattime,
been called upon to perform any duties. Under these circum-
stancestheplaintiffhas, we think, failed to shew that he incurred
any pecuniary loss by the failure of the chowkidar to perform
his zemindari duties in this case, and his suit, therefore, ought
to be dismissed with costs.

We would add that wedo not consider it to be the law of this
country thata plaintiff, who proves the infringement of a right,
is necessarily entitled toa verdict fornominal damages, though
he fails to prove any actual loss.





