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Before Mr. Justice Jackson and Mr. Justice Markby. 

MAHESH CHANDRA B A N D O P A D I I Y A (DEFENDANT) V. 
SRIMATI BARADA DEBI ( P L A I N T I F F . ; * 

Onus Probondi—Possession—Tillc. 

In a suit to recover possession of certain property, on proof that the plaintiff had 
been dispossessed by a benamidar, in whose favor a conveyance had been executed by 
the plaintiff's father, held, that the presumption arising from the defendant's recent 
and unexplained possession being rebutted by the plaintiffs prior contfnnons and 
peaceful possession, the defendant must shew affirmatively that his title was a valid 
one, and could not raise the defence, that the plaintiff was prevented from showing 
it to be invalid 

Baboo Rajcndra Nalh Rose for appel lant . 

Baboo Girija Sunlcar Mozoomdar for r e sponden t . 

T H E facts of the case a r e fully set ou t in the j u d g m e n t 
w h i c h w a s delivered by 

MARKBY, J . — I n this case the plaintiff sued to recover posses
sion of certain proper ty , wh ich she claimed by inher i tance f rom 
her father. 

It appears tha t the proper ty in ques t ion w a s a t tached in 1266 
(1859) in some execution p roceed ings , w h e r e u p o n the p resen t 
defendant put in a claim to it, a l l e g i n g t ha t h e had purchased i t 
from the'plaintiff 's fa ther . The claim w a s rejected ; and the 
defendant then inst i tuted a sui t aga ins t t h e plaintiff and t h e 
a t t ach ing decree-holder , in o rder to es tabl i sh h i s r igh t to t h e 
proper ty . In that suit the present plaintiff and t h e decree-holder 
admit ted a formal conveyance from the father of the plaintiff 
to the defendant, bu t a l leged that i t w a s w h a t is called abenami 
t ransact ion ; that , n o t w i t h s t a n d i n g t h e conveyance , the o r ig ina l 
o w n e r was to remain solely ent i t led to the p roper ty . T h a t su i t 
w a s dismissed ; and on appeal the decree d ismiss ing the sui t w a s 

•Special Appeal No 1236 of 1868, from a decree of the Judge of East Burdwan, 
dated the 13th December! 1867, affirming the decree of the Principal Sudder Ameen 
of that district, dated the 10th of June 1867, 
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conf i rmed by t h e late Sudder Cour t ; it be ing cons idered t h a t _ m9i ^ 
h e p roper ty , notwi ths landing^the conveyance, be longed to t h e ^ ™ s ^ 
fa ther of the plaintiff, r e sponden t . BANDOPABBYA 

V. 

Subsequen t ly to this last suit , the defendant, in the m o n t h ofsaniATi Bx-i 
Baisakh 1271 (1864), got possession of the proper ty , and t h e R A D A B E B l " 
plaintiff in this suit n o w seeks to recover it back from h i m . I t 
is no t s ta ted h o w it came to pass that the proper ty r e m a i n e d 
unso ld , no tw i th s t and ing the a t tachment of it in execut ion, a n d 
t h e decree of the late Sudder Court , which had the effect of es tab
l i sh ing tha t it was l iable to be sold unde r that a t t a c h m e n t ; b u t 
i t m a y bo p re sumed tha t the plaintiff or her father satisfied t h e 
j u d g m e n t - c r e d i t o r in some other way . N o r is it stated how t h e 
defendant , appel lan t , got into possession: of t h e proper ty ; bu t i t 
is found, as a fact, in th is case, by the Cour t s be low, and that fact 
m u s t be n o w accepted by us , tha t from the d a t e of the benami 
deed in 1260 (1853), d o w n to the t ime of the dispossession of the 
plaintiff by the defendant , in 1271 (1864), s h e and h e r fa ther 
before h e r w e r e cont inuous ly in possession. 

Both t h e lower Courts have given the plaintiff a decree, aga ins t 
w h i c h the defendant n o w a p p e a l s ; and his contention is tha t tho 
plaintiff canno t succeed, because of the deed of 1260 (1853) 
w h i c h , as aga ins t he r , m u s t bo taken to bea good a n d valid i n s t r u 
m e n t , on t h e pr inciple tha t no person can set u p his o w n f raud . 
H e relies very s t rongly on his present possession, and a r g u e s tha t 
t h e who le onus of p rov ing her case is thereby t h r o w n upon t h e 
plaintiff. As general principles, the proposi t ions here stated a r e 
t r u e , bu t they ca r ry the defendant a very little w a y in the case 
n o w before u s . T h e mere accident of possession does not 
necessar i ly de t e rmine cases of this descr ipt ion. The defendant 
a c q u i r e d possession quite recent ly , after a Cour t of competen t 
ju r i sd ic t ion had declared tha t h e h a d no t i t le , a n d t h a t t h e plain
tiff h a d a good o n e ; he does not shew h o w h e came into posses
s ion ; and it m a y h a v e been, indeed it a lmost mus t have been, by 
force or fraud. I shou ld have considered tha t there w a s , u n d e r 
such c i rcumsa tnces ,a conclusive answer to the presumpt ion a r i s 
i n g in favor of the defendant from present possession only; and 4 

t h a t , after the prior decision, w e w e r e bond to conclude tha t t h e 
defendant ' s possession w a s under no ti t le, and tha t the plaintiff 
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had a good title to recover possess ion. Bu t even if th is c a s e 
HA.HESH had to be decided independent ly o( t h e former decision b e t w e e n 

S g l ^ D i H A t h e P a r t i e s > s t i I 1 1 t h i n k t h e plaintiff wou ld succeed . The p l a in 
ts tiff has established, or it lias been admi t ted , tha t this p rope r ty 

ISMMATI BA- w a s n e r fa ther 's , and tha t she and her father w e r e cont inuous ly 
and peaceably in possession, unt i l she w a s recent ly d i spossess 
ed by the defendant . This p r ior c o n t i n u o u s a n d peaceable 
possession wou ld completely a n s w e r the p re sumpt ion a r i s i ng 
from the defendant 's recent a n d u n e x p l a i n e d possession, a n d 
w o u l d shift back upon h i m t h e onus of p rov ing tha t h e h a d ac_ 
qu i red this proper ty b y a goodjtitle from the plaintiff or he r father . 
T h u s the defendant wou ld be dr iven to rely on the benami deed, 
w h i c h it is qui te manifest t ha t h e w o u l d be unab le to do . T h e 
pr inciple of l a w which wou ld p reven t tho plaintiff from asse r t 
i n g the invalidity of this deed , appl ies j u s t as s t rong ly to t h e 
defendant asser t ing its val idi ty ; it b e i n g a d m i t t e d to be f rau
dulent , and he be ing a pa r ty to i t ; a n d t h e ques t ion in this case 
i s not to be decided by s imply cons ide r ing w h o is plaintiff, a n d 
Who is defendant, bu t by cons ider ing h o w the ma t t e r w o u l d 
s tand , if the deed w e r e not in exis tence . Clear ly the plaintiff 
w o u l d then succeed. I t is the defendant , therefore, w h o re l ies 
o n the deed, and as agains t h i m w h o w a s a pa r ty to the f r aud , 
I th ink that the invalidity of the deed m a y be relied on even b y 
t h e plaintiff, w h o claims t h r o u g h a pa r ty to it . I t h ink the appea l 
o u g h t to be dismissed w i t h costs . 

L . S. JACKSON, J . — I ent i rely concur . 

Before Mr. Justice L. S. Jackson and Mr. Justice. Markby. 

NABA K R I S H N A M O O K E R J E E (PLAINTIFF) v. T H E C O L L E C -

A G Y I T O R O F H O O G H L Y AND ANOTHER ( D E F E N D A N T S . ) * 

Infringement of Right—Damages. 

Proof of infringement of a right, without proof of actual loss, does not necessarily 
See also, 15 entitle a plaintiff in this country to a verdict for nominal damages. 

B L R . 290. "Regular Appeal, No. 33 of 1858, from a decree of the Judge of Ilooglilv. dated the 
28111 August 1867. 




