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Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 

D H A N P A T S I N G DOGAR (PLAINTIFF) V. RAHMAN M A N D A L i m 

(DEFENDANT.*) F G B « - * * • 

Limitation—Accounts—Act X.'of 1839, ». 33. 

Section 33, Act X. of 1839 gives the benefit of the extended period of limitation 
t o , a man who shows reasonable diligence, and not to one who having the means 
of knowledge carelessly neglects to investigate the accounts. 

T H I S w a s a s u i t broughtbythepla in t i f f , a g a i n s t t h e defendant , 
o n t h e 6th September 1866, for the recovery of the a m o u n t d u e 
u p o n a n adjus tment of account , on the al legat ion t h a t t h e defend­
a n t had been employed from Chai t ra 1270 (April 1863) to the 
e n d of 1271 (April 1884) ; tha t he had not r e m i t t e d t h e w h o l e 
a m o u n t collected by h im, nor had he delivered the p a p e r s in his 
possession. The defendant set up in his defence t h a t h e h a d b e e n 
employed a s a gomas t a , unde r Mangaleswar i , in 1270 (1863) and 
u n d e r t h e plaintiff in 1271 (1864) ; tha t he had del ivered t h e 
p a p e r s of 1270 (1863) to the plaintiff, and those of 1271 
(1864), to C h a n d r a Kan t R o y , plaintiff's gomas ta . 

T h e Deputy Collector found t ha t the suit was not b r o u g h t 
w i t h i n one year after receipt of t h e papers and accoun t s , n o r 
w i t h i n one year after the de t e rmina t ion of the agency ; t h a t 
t h e agency, he fur ther found, h a d de te rmined from the d a y t h e 
defendant w a s suspended, viz. Chai tra , 1271(April 1864); t h a t t h e 
defendant had delivered his account of 1271 before S r a b a n 1272 
(Augus t 1865), a n d the case not hav ing been commenced w i t h i n 
one year from the da te w h e n the account w a s rendered , was ba r red 
b y l imi ta t ion , A. B. Mackintosh v . Woomesh Chunder Bose (1). 

On appeal , t he J u d g e held, tha t no special l imitat ion, on t h e 
g r o u n d of fraud, c a n b e a l l o w e d , since the fact of suspension w a s 
t h e evidence of the discovery or suspicion of fraud, a n d as t h e 
su i t had no t been ins t i tu ted w i t h i n a year from the date of 
suspens ion , t h e sui t w a s ba r red . 

•Special Appeal, No. 2087 of 1868, from the decree of the Officiating Judge of 
Moorshedabad, dated the 27th of April 1888, affirming a decree of the Deputy 
Collector of that di»trict, dated the 22nd of January 1867. 

(I) 3 W. R., ActX. Rul., 121. 
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DHANPAT SING R E M A N D E D THE CASE TO THO J U D G E , TO TRY THE QUESTION W H E T H E R 

DOCTAR FRAUDULENT ACCOUNTS HAD B E E N DELIVERED B Y THO DEFENDANT TO THE RAHMAN J 

MANUAL, PLAINTIFF; A N D IF SO, W H E N THO FRAUD HAD BOON FIRST K N O W N TO THE 

PLAINTIFF; A N D TO D I S P O S E OF THE QUESTION OF LIMITATION A C C O R D I N G 

TO HIS FINDING ( 1 ) . 

(I) Before Mr. Justice Mnrkby and Mr. 
Justice Milter. 

DHANPAT SISG DOGAU (PLAINTIFFJ 

v. RAHMAN MANDAL (DEFENIIANTI.* 
The plaintiff in this case sued his 

agent, in the Collector's Court, for money 
received on his account. The defendant 
set up a plea of limitation, Roth the 
lower Courts held, that the suit was not 
brought within one year of the termina­
tion of the agency, and on that ground 
dismissed the suit. 

Upon appeal by the plaintiff, two 
objections have been taken: /ti\sf,'it is said 
that the date, of the determination of the 
agency was wrongly fixed in Chaitra, 
1271 : for, on that occasion, the defend­
ant was only suspended. Now it is true 
that suspension may be a very different 
thing from dismissal: but wc think that 
iu this case, the Judge uses the w o r d " sus­
pension" in the sense of dismissal, for 
the plaintiff himself in his plaint makes 
use of a vernacular expression which 
implies a complete removal. 

The other objection is this. The plain­
tiff sought to extend the period of limit­
ation, on the ground that fraudulent 
accounts were'delivered, and that the suit 
•was brought within one year from the time 
•whenthe fraud was tlvstknown to him; and 
the appellant now complains of the way in 
which this part of the case has been dis­
posed of. The Judge says : " No special 
limitation on the ground of fraud can be, 
allowed, since the fact of suspension is 
the evidence of the discovery or the sus­
picion of fraud.'' We are of opinion 
that this is not a satisfactory finding. 

tiff as the time when he discovered t h e 
fraud, and the Judge should have found 
specifically when tlie fraud was first 
known to the plaintiff. The Judge says 
that at the, suspension there was a sus­
picion of fraud ; hut this is a very different 
thing from knowledge : and it is know­
ledge, not suspicion, which is spoken of 
by the statute (section 3 3 of Act X. of 
18J9) which applies to this ease. 

It has, however, been further contended, 
that, as it is found as a fact that the 
accounts were delivered before Sraban, 
1272, the suit, which w as not commenced 
till Bhadra, 1273, is manifestly too late. 
It is argued that when the accounts were 
delivered, the plaintiff had the means of 
knowing that a fraud had been commit­
ted ; and that when he had the means of 
knowledge, he must he taken to have 
known of the fraud, [iut wc cannot give 
our assent to cithi-r of these propositions. 
An inspection of the accounts would, in 
many cases, give no information as to the 
fraud, which might be only discover­
able by comparing the accounts with 
other sources of information. Nor arc 
means of knowledge, and knowledge in 
a general sense, identical. Suppose a 
large mass of papers and accounts to be 
handed over by an agent to his employer; 
it may be that by a long, careful, and 
patient examination of these , a fraud 
would be discovered, and the employer 
has , therefore, in his hands the means 
of knowledge. But how can it h e 
said that means of knowledge is, in 
such a case, equivalent to know ledge ? 
On the other hand, we do not at all mewi 
to hold, that a man is at liberty carelessly 
to shut his eyes to information witbin 
his reach ; and in this or other ways A specific date, was stated by the plain-

* Special Appeal, No. 1971 of 1837, fvaro Moorshcdabad 
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On r e m a n d , the Judge taking into consideration the dismissal 
of the defendant and the appoin tment of his successor , notified to 
t h e ryots , on the 27th Baisakh 1272(8thMayl865) , and the fact 
t ha t subsequen t collections w e r e made and receipts g r an t ed by 
the lat ter , found tha t the date specified by tho defendant , 3rd. 
Ja ish ta 1272, or 15th May 1805, was the date on which the a c ­
counts were filed. Ho further found that tho plain ti l l h a d m e a n s 
of knowledge in Ja ish ta 1272 (May 1865) as his suspicions w e r e 
a roused , and the accounts rondo rod were not of groat bulk ; t ha t 
the plaintiff, fully alive to his own interest , had put in a n o t h e r 
gomas t a w i thou t delay, and that gomasta made all s u b s e q u e n t 
collections, and that unde r these circumstances tho plaintiff 's 
a l legat ion tha t it took h im 10 or 11 months to discover the fraud 
of the defendant, could not be uphold. Ho further found, tha t 
the plaintiff did carelessly shut his eyes to the information wi th in 
h i s roach ; that he had neglected his interests , and tha t , from t h i s , 
as woll as the fact of the dismissal of the defendant, he had k n o w ­
ledge of the fraud much previously, of which ho had not ava i led 
•himself. He, accordingly, dismissed tho appeal . 

T h e plaintiff appealed to the High Court . 

Mr. R. T . Allan and Baboo Krishna Dayal Roy for appe l lan t . 

Baboo Mohini Mohan Roy for respondent . 

M.VRKBY, J.—Tt seems to me 1 ha t the decision of the l o w e r 
Appel late Court ought to bo affirmed. I mus t say that I h a v e 

means of knowledge may sometimes be delivery of the accounts and the discovery 
very properly said to be equivalent to of the fraud, which distinction, a de t i -
knowledge. sion in the sense contended for wouM 

We have no doubt that this is the true wholly annihilate, 
explanation of the expressions used by The case will, therefore, be remand-
Mr. Justice Morgan in the case of ed to the Judge to try the question 
Mackintosh v . WoomeshChimler Hosc(l). whether fraudulent accounts were deli-
It could not have been intended to lay vercd by the defendant to the plaiutift", 
down as an abstractproposilion, that, when and if so, when tho fraud was first know ra 
fraudulent accounts are delivered, the suit to the plaintiff, and he will dispose ol 
must he brought within one year from the question of limitation in accordance 
the date of delivery, for the Act makes with this finding, 
a most clear distinction hetwoen the 
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1869 v e r y considerable doubt w h e t h e r t he point t aken by Mr. Allan* 
DHANPAT SING on behalf of the plaintiff w h o appeals , is n o w open to h i m . U p o n 

DOOAR j . | ) e f o r m e r o c c a s i o n w e though t t he t h e J u d g e of the Zilla 
RAHMAN Court had not come to a clear f inding upon the point w h en t h e 
MANDAL. p i a i n t i f f g 0 t ac tual knowledge of the fraud, and t h e r e u p o n w e 

were about to remand the case, w h e n the defendant objected t h a t , 
as he had proved upon the evidence tha t the plaintiff had m e a n s 
of knowledge more than a year before the sui t w a s b rough t , and 
as tha t was the same th ing as if he h a d had ac tua l k n o w l e d g e 
in the sense in wh ich tha t w o r d is used in section 33 , Act X. of 
1859 (1), it w a s unnecessary to r e m a n d the case ; and in suppor t of 
tha t content ion h e relied upon the decision, by MORGAN and 
S T E E R , J J . , in A. B. Mackintosh v. Woomesh Chunder Bose (2). 
In discussing that case on the former occasion, w e pointed ou t 
tha t , under many c i rcumstances m e a n s of k n o w l e d g e and a c t u a l 
knowledge may be very different t h ings , bu t w e a re very careful 
to say at the same t ime that a m a n is not at l iberty to s h u t h is eyes 
to information wi th in his reach , and so leng then indefinitely t h e 
period of t ime wi th in w h i c h h e is to m a k e his c la im, and t h e 
m e a n s of knowledge may , in some cases be said to be equ iva­
len t to knowledge . N o w tha t , I th ink , points out to the J u d g e 
exactly h o w we thought he o u g h t to approach the cons idera t ion 
of this case, and it appears to me tha t he has done so in h i s 
j u d g m e n t , and has most carefully followed those d i rec t ions . 
As I have said, I have very g rea t doubt w h e t h e r it is open to 
Mr. Allan to contend tha t those decisions w e r e w r o n g . I m u s t 
say, however , and in this ma t t e r I speak for myself a lone , t h a t 
it appears"to me tha t thosed i r ec t ions w e r e perfectly r ight . I c a n ­
not conceive that t he Legis la ture could have intended by th i s 
sect ion that a m a n w h o did not t ake the t rouble to look af ter 
h is own interests , and carelessly chose to let accounts lie for 
a long period of t ime uninves t iga ted , could at a n y t ime , after 
m a n y y e a r s . 

(1) Sec. 33 * * * agent, or if any fraudulent aceonnt shall 

" Provided that, if the person having have been rendered by the agent, the suit 

the right to sue shall, by means of fraud, may be brought within one year frmthe 

have been kept from the knowledge of time when the fraud shall have been first 

the receipt ol any such money by the known to such person." * * * 
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•suddenly t a k e u p the accounts , examine t h e m , a n d say in 
a n s w e r to a n y ques t ion of l imitation tha t he had no t discovered ^^OGIR1*1 

t h e fraud unt i l h e chose to m a k e the invest igat ion. I t appea r s v. 
to m e qui te clear tha t the Legis la ture only in tended to g ive t h e ÂNDÂ  
benefit of the extended period to a man w h o shewed r e a s o n a b l e 
d i l igenece in t h e investigation of his accounts . 

JACKSON, J.—-I a m of the same opinion. I t appears t o m e 
t h a t the J u d g e has acted in full conformity to t h e d i r ec t i ons 
u p o n r e m a n d ; and as to the propriety or otherwise of t h o s e 
d i rec t ions , I do not consider it is open too the r Judges to e n t e r ­
t a in a n y ques t ion. Bu t as tho quest ion has been raised, I h a v e 
n o hes i ta t ion in saying , for m y own par t , tha t I th ink those 
d i rec t ions w e r e qui te correct . I t h ink it wou ld be qui te 
u n r e a s o n a b l e to contend, and the Cour t wou ld not be justified 
in conceding; tha t a par ty , w h o br ings a sui t u n d e r section 3 3 , 
Act X. of 1859, should be allowed to say in literal conformi ty 
w i t h t h e w o r d s of the section " a l though I had full m e a n s of 
k n o w l e d g e , and migh t have k n o w n , if I had chosen, tha t a fraud 
h a d been perpe t ra ted on me , I chose not to avail myself of 
those m e a n s of knowledge , and to keep myself un i formed un t i l 
a cer ta in da te specified, and I claim to b r i n g m y sui t , h a v i n g 
become informed upon tha t da te , wi th in one year from t h e 
per iod of knowledge . If tha t were so, a m a n w h o desired t o 
persecu te an agen t w h o m he had dismissed, or even a m a n 
w h o h a d a reasonable cause of complaint aga ins t an agent^ 
m i g h t say to himself, my agent has n o w furuished m e w i t h a c ­
c o u n t s . It wi l l suit m y convenience to sue h i m five y e a r s h e n c e 
w h e n all evidence on his side may have disappeared, or w h e n 
h o m a y have died, and his representat ives wil l have to defend 
t h e sui t . And therefore I wil l p u t those accounts aside, and a t 
t h e end of t ha t t ime I wil l open them, and al lege that a fraud h a s 
c o m e to my knowledge , a n d then b r i n g asu i t at my conven ience . " 
This was not, I th ink , the intention of the Legis la ture . I t h ink 
i t m u s t have been mean t tha t the suit should have been b r o u g h t 
w i t h i n one year from the t ime at which a person us ing rea­
sonab l e di l igence and ac t ing in good faith first became a c ­
q u a i n t e d w i t h the fraud perpet ra ted agains t h im . T h e dec is ion 
of the lower Appellate Court wil l be affirmed wi th cos t s . 
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