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Bofore Mr. Justice L. S. Jackson and Mr. Justice Markby.

- DHANPATSING DOGAR (PraiNtirr) v. RAHMAN MANDAL
(DEFENDANT. ¥)

Limitation—Accounts—Act X.%of 1839, s. 33.

Section 33, Act X.of 1859 gives the benefit of the extended period of limitation
to aman who shows reasonable diligence, and not to one who having the means
of knowledge carelessly neglects to  investigate the accounts.

Turs wasasuit broughtbytheplaintiff, againstthe defendant,
on the 6th September 1866, for the recovery of the amount due
upon an adjustment ofaccount, onthe allegation thatthe defend-
ant had been employed from Chaitra 1270 (April 1863) to the
end of 1271 (April 1864); that he had not remitted the whole
amount collected by him, nor had he delivered the papers in his
possession. The defendant set up inhis defence thathe had been
employed as a gomasta, under Mangaleswari, in 1270 (1863)and
under the plaintiff in 1271 (1864); that he had delivered the
papers of 1270 (1863) to the plaintiff, and those of 1271
(1864), to Chandra Kant Roy, plaintiff's gomasta.

The Deputy Collector found that the suit was not brought
within one year after receipt of the papers and accounts, nor
within one year after the determination of the agency ; that
the agency, he further found, had determined from the day the
defendant was suspended, viz. Chaitra, 1271(April 1864); that the
defendant had delivered his account of 1271 before Sraban 1272
(August 1865), and the case not having been commenced within
oneyearfromthedate whentheaccount wagrendered, wasbarred
by limitation, A. B. Mackintosh v. Woomesh Chunder Bose (1).

On appeal, the Judge held, that no special limitation, on the
ground of fraud, canbeallowed, since the fact of suspension was
the evidence of the discovery or suspicion of fraud, and as the
suit had not been instituted withina year from the date of
suspension, the suit was barred.

*Special Appeal, No. 2087 of 1868, from the decree of the Officiating Judge of

Moorshedabad, dated the 27th of April 1888, affirming a decree of the Deputy
Collector of that district, dated the 22nd of January 1867.

(1) 3 W. R., ActX. Rul, 121.
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1869 In special appeal, the Tligh Court (Manrxsyand MiTTER, JJ.)
Drasear Sive remanded the case to tho Judge, o trythe question whethor
g‘:it‘is fraudulent accounts had been delivered by the defendant to the
MaxvaL.  plaintiff; and if so, when the fraud had been first known to the

plaintiff; and to dispose of the question of limitation according

HIGH COURT OF JUDIMATURE, CALCUTTA

to his finding (1).

(1) Before Mr. Justice Markby and Mr.
Justice Mitter.

DHANPAT SING DOGAR {Praxvirrj

. RAHMAN MANDAL (DEFENDANT).,

The plaintiff in this case sued his
agent, in the Collector’s Court, for muney
received on his account. The defendant
sct up a plea of limitation. Toth the
Jower Courts held, that the suit was not
brought within one year of the termina-
tion of the agency, and on that ground
dismissed the suit.

Upon appeal by the plaintiff, two
objections have been taken : first,'it is said
that the date of the determination of the
agency was wrongly fixed in  Chaitra,
4271 ; for, onthat occasion, the defend-
ant was only suspended. Now it is true
that suspension may be a very different
thing from diswissal ; but we think that
ju this case the Judge uses the word‘“sus-
pension” in the sense of dismissal, for
the plaintif himself in his plaint makes
use of a  vernacolar expression which
implies a complete removal.

The other objection is this. The plain-
4iff sought to extend the period of limit-
ation, on the gronnd that  frandulent
accounts were'delivered, and that the snit
was brought within one year from the time
when the fraud was firstknown to him; and
the appellant now complains of the way in
which this part of the case has heen dis-
posed of. The Judgesays :““No special
limitation on the ground of fraud can be
allowed, since the fact of suspension is
the evidence of the discovery or the sus-
picion of fraud.” We are of opinion
that this is not a satisfactory finding,
A specific date was stated by the plain-

tiff as the time when he discovered the
frand, amd the Judge should have fowud
spoeifically  when the fraud was  first
kaown to the plaintiff.  The Judge says
that at the suspension there was a sus-
picioa of fraud ; but this is a very different
thing from knowledge : and it is know-
ledge, not suspicion, which is spoken of
by the statute (section 33 of Act X. of
1859) which applies to this case.

It has, however, been further contended,
that, as it isfound as a fact that the
accounts were delivered before Sraban,
1272, the suit, which w as not commenced
till Bhadra, 1273, is  manifesily too late.
It is argued that when the accounts were
delivered, the plaintiff had the means of
knowing that a frand had been commit-
ted; and that when he had the means of
knowledge, he must be taken to have
known of the frand. But we cannot give
our assent to cither of these propositions.
An inspection of the accounts would, in
many cases, give no information asto the
frand, which miglt be only discover~
able by comparing the accounts with
other sources of information. Nor are
means of knowledge, and knowledge in
a general sense, identical. Suppose a
large mass of papers and accounts to be
handed over by an agent to his employer;
it may be that by a long, careful, and
patient  examination of these, a fraund
wonld be discovered, and the employer
has, therefore, in his hands the means
of knowledge. But how can it™ be
said that means of knowledge is, in
such a case, equivalent to Know ledge ?
On the other hand, we do not at all mesn
to hold, that a man is at liberty earelessly
to shut his eyes to information within
his reach ; and in this or other ways

# Gpecial Appeal, No. 1971 of 18537, from Moorshedabad,
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On remand, the Judge taking into consideration the dismissal
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of the defendant and the appointment of his successor, notified to VM3t S

the ryots, on the 27th Baisakh 1272/8th May 1865), and the fact
that subsequent collections were made and receipts granted by
the latter, found that the date specified by the defendant, 3rd
Jaishta 1272, or 15th May 1865, was thedate on which the ac-
counts werefiled.  Hefurther found that the plaintill had means
of knowledge in Jaishta 1272 (May 1865) as his suspicions were
aroused, and the accounts rende red were not of great bulk ; that
the plaintiff, fully alive to his own interest, had put in another
gomasta without delay, and that gomasta made all subsequent
éollections, and that under these civcumstances the plaintiff’s
allegation that it took him 10 or | I months to discover the fraud
of the defendant, could not be upheld. He further found, that
the plaintiff did cavelessly shut his eyes to the information within
his reach ; thathehad neglected his interests, and that, {rom this,
as well as the fact of the dismissal of the defendant, he had know-
ledge of the fraud much previously, of which he had not availed
himself. He, accordingly, dismissed the appeal.
The plaintiff appealed to the Iligh Court.

Mr. R. T. Allan and Buboo Krishna Dayal Roy for appellant,

Baboo Mohini Mohan Roy for respondent.

Markpy, J.—Tt seems to me 1hat the deeision of the lower
Appellate Court ought to be allirmed. I must say that I have

means of knowledge may someiimes he delivery of the accounts and the diseovery
very properly suid to be equivalent to  of the fraud, which distinction, a deei-
knowledge. sion inthe sense contended for would
We have no doubt that this is the trne  wholly amnihilate,
explanation of the expressious used by The case will, therefore, be remand-
Mr. Justice Morgan in the ecase of ed to the Judge to try the question
Mackintosh v. Woomesh Chunder Bose(1).  whether fraudulent accounts  were deli-
It could not have been intended tolay vercd by the defendant to the plaiutift,
down as an abstractproposition, that, when  and if so, when the fraud was first known
frandulent acenunts are (elivered, the suit to  the plaintiff, and he will dispose of
nwst be brought within one year from the question of hmitation in accordance
the date of delivery, for the Aet makes with this finding,
a4 most clear distinction between the

1 3 W. R, Act X, R, 121,
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very considerable doubt whether the point taken by Mr. Allan,

Buasear Sine on behalfof the plaintiff who appeals, isnow open tohim. Upon

DOGAR

RAHMAN

MANDAL,

the former occasion we thought the the Judge of the Zilla
Court had not come to a clear finding upon the point when the
plaintitf got actual knowledge of the fraud, and thereupon we
were about to remand the case, when the defendant objected that,
as he had proved upon the evidence that the plaintiff had mecans
of knowledge more than & year before the suit was brought, and
as that was the same thing as if he had had actual knowledge
in the sense in which that word is used in section 33, Act X. of
1859 (1), it was unnecessary toremand the case ; andin support of
that contention he relied upon the decision, by MoreaN and
StERR, JJ.,in A. B. Mackintosh v. Woomesh Chunder Bose (2).
In discussing that case on the former occasion, we pointed out
that, under many circumstances means of knowledge and actual
knowledge may be very different things, but we are very careful
to say at the same time that a man is notat liberty to shut hiseyes
to information within hisreach, and so lengthen indefinitely the
period of time within which he is to make his claim, and the
means of knowledge may, in some cases be said to be equiva~
lent to knowledge. Now that, I think, pointsoutto the Judge
exactly how we thought he oughtto approach the consideration
of this case, and it appears to me that he has done so in his
judgment, and has most carefully followed those directions.
As I have said, I have very great doubt whether it is open to
Mr. Allan to contend that those decisions were wrong. I must
say, however, and in this matter I speak for myself alone, that
it appears’to me that thosedirections were perfectly right. I can-
not conceive that the Legislature could have intended by this
section that a man who did not take the trouble to look after
his own interests, and carelessly chose to let accounts lie for
a long period of time uninvestigated, could at any time, after
many years.

(1} Sec. 33 LA R agent, or if any fraudulent acceonnt shall
“Provided that,if the person having have been rendered by the agent, the suit
the right to sue shall, by means of frand, may be brought within one year frm the
have been kept from the knowledge of time when the fraud shall have been first
the receipt of any such moneyby the known to suchperson.” * % W

{2)3'W; R,, Act X, Rul,, 121,
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suddenly take up the accounts, examine them, and say in
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answer to any question of limjtation that he had not discovered "Mest 31N

the fraud until he chose to make the investigation. It appears
to me quite clear that the Legislature only intended to give the
benefit of the extended period to a man who shewed reasonable
diligenece in the investigation of his accounts.

- Jackson, J.—I am of the same opinion. It appears {o me
that the Judge has acted in full conformity to the directions
upon remand ; and as to the propriety or otherwise of those
directions, I donot consider it is open to other Judges to enter-
tain any question. But as the question has been raised, I have
no hesitation in saying, for my own part, that I think those
directions were quite correct. I think it would be quite
unreasonable to contend, andthe Court would not be justified
in conceding that a party, who brings a suit under section 33,
Act X. of 1859, should be allowed to say in literal conformity
with the words of the section ¢ although I had full means of
knowledge, and might have known, if I had chosen, that a fraud
had heen perpetrated on me, I chose not to avail myself of
those means of knowledge, and to keep myself uniformed until
a certain date specified, and I claim to bring my suit, having
become informed upon that date, within one year from the
period of knowledge. If that were so, a man who desired to
persccute an agent whom he had dismissed, or even a man
who had a reasonable cause of complaint against an agent,
might say tohimself, my agent hasnow furuished me with ac-
counts. It will suit my convenience to sue him five years hence
when all evidence on his side may have disappeared, or when
he may have died, and his representatives will have to defend
the suit. And therefore I will put those accounts aside, and at
the end of that timeI will open them, and allege that a fraud has
come to my knowledge, and then bring asuit atmy convenience. ”
This was not, Ithink, the intention of the Legislature. I think
it must have been meant that the suit should have been brought
within one year from the time at which a person using rea-
sonable diligence and acting in good faith first bhecame ac-
guainted with the fraud perpetrated against him. The decision
of the lower Appellate Court will be affirmed with costs.
71
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