
2(?4 H I G H COURT OF JUDIOATTjnE, CALCUTTA. 1 B. L. R. 

_ _ 1 8 R 9 j u d g m e n t of the first Cour t had been only a n order to enforce 
R ^ * * ™ * - N t h e award , it m i g h t have been final, bu t it is m o r e t h a n t h i s . 

v. The suit should not, I th ink , have been b r o u g h t u n d e r the 327th 
SBHAKTT*V s e c t i o n > D U t hav ing been so b r o u g h t a n d a l lowed, pe rhaps tho 

J u d g e is r igh t to let it s t and . Still he m u s t decide the appeal 
on the quest ion wh ich t h e a w a r d left undec ided . 

Before Mr. Justice f,oc/i. 

F A K I R U D D I N M O H A M M E D A S A N C I I O W D H R Y ( A P P E L L A N T ) 

v. N A J U M U j N M S S A C H O W D H R A I N AND OTHERS (RESPONDENTS).* 

Privy Couucil Appeal—Review. 

Whore an application for review was rejected, and no appeal to tho Privy Coun-> 
cil was filed against th-: order of rejection, papers filed with tho application for. 
review, will not be forwarded with the record to the Privy Council on the appeal 
o f tho case, 

Mr. R. T. Allan f o r appl icant , pe t i t ioner . 

Baboo Kali Mohan Doss for r e sponden t s . 

Locu , J . — T i n s i s an application t h a t certain papers filed 
W i t h an application for review, should be t r ansmi t t ed wi th tho 
record t o the P r ivy Counc i l ; and i n suppor t of the app l ica t ion , 
Mr. Allan has produced an o rde r of t h e P r ivy Counci l of the 
'9th December 1868, i n t he case o f Khujoorunnissd pet i t ioner 
a n d appellant t o t he P r ivy Counci l , b y w h i c h o rde r t h e P r i v y 
Council directed tha t the papers p resen ted w i t h the pet i t ion o f 
rev iew, should be t ransmi t ted witli the record t o E n g l a n d . B u t , 
i n that case, their Lordships d o not lay d o w n a genera l r u l e 
that , w h e r e a n application for r ev i ew has been m a d e a n d 
rejected, such application, w i th any papers accompany ing t h e 
petit ion of rev iew, i s to be sent w i t h t h e record to t h e P r i v y 
Counci l . 

There i s a r u l i ng of the Fu l l Bench of th is Cour t , Raja 
Sijud Enaet Iloossein v . Rani Roushun Jelian (i) w h i c h 
ru les that , w h e r e an application for r ev iew has b e e n rejected, 
t h e papers re la t ing to the rev iew are not to b e sen t t o E n g -

* Privy Codhcil Appeal, No. 718 of mi. 

\\) 1 B L, R. [V. I',), i . 
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K A S I M U D D I K H A N D K A R (PLAINTIFF) V. N A D I R A L I 

T A R A F D A R AND OTHERS (DEFENDANTS. )* 

Kabuliat—Enhanced Rate—Potta—New Ground. 

In a suit for a kabuliat, at an enhanced rate, under a potta, the term of which were s e e also, IS 
that the lessee should hold the lands for four years rent-free; that after measurement B L R . 126. 
the lands were to be assessed; that then that he was to pay four annas a biga in year 
5263, six annas in 1266, and eight annas and three gundas in 1267 and for five years 
after, held, this did not constitute amokurari holding at a fixed rate. Case was remanded 
to ascertain what were the rates of similar lands in the neighbourhood in 1274, and 
decree to be made accordingly. 

Held also, that a fresh ground could not be taken in appeal which had not been 
taken below, though based upon a Full Bench Ruling. 

* Special Appeal, No. 1792 of 1868, from a decree of the Judge of Jessore, dated 
the 27th April 1868, reversing a decree of the Deputy Collector of that district dated 
the 31st December 1866. 

(I) 3 Moore, I. A., 1. 
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l a n d , as they do not form* a par t of the r e c o r d ; a n d on r e - <869 

ferr ing to Macpherson 's Pr ivy Council Prac t ice , p a g e 123> FAKIRTJDDIK 
I find t ha t " t h e Sudder Adawlu t hav ing decided a cause , a n A £ j £ * J £ * . 

" appl icat ion for rev iew of j u d g m e n t w a s m a d e to it , a n d fresh DHB.Y 
" ev idence w a s t ende red . T h e S u d d e r Adawlu t refused to NAJUBOHNISSA 
u g r a n t a rev iew. The or iginal decree w a s appealed f r o m , CHCWDHRAIN 
*' bu t no t t h e order refusing a review. T h e Judicial C o m m i t t e e 
" dec l ined to consider t h e addit ional evidence, a l though it w a s 
" inc luded in the t r ansc r ip t . " 

T h e case a l luded to in Macpherson is tha t of Sheikh Imdad Ali 
v. Mussamat Kootby Begum (1); and in page 7, their L o r d s h i p s 
s a y : t h a t , as the appeal w a s f romthedec ree of t he31s tMay 1831 
" only, t he objection w a s valid, and the subsequent order no t 
< ( be ing appealed from, the documents produced to the Cour t 
*' o u g h t not to have formed pa r t of the t r a n s c r i p t . " 

As no appeal has been filed from the o rder passed on the 
appl icat ion for review, I th ink this application o u g h t to b e 
rejected, and it is hereby re jected w i t h costs . 




