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HIGH COURT OF JUDICATURE CALCUTTA. [K L. R 

Before Mr. Justice Norman and Mr. Justice E- Jackson. 

1869 R A M B H A N J A N B H A K A T (DEFENDANT) V. S R I K R I S H N A 
Tehy- * 8 - B H A K A T (PLAIN T I F E . ) * 

Arbitration—Award—Appeal—Act MIL of 1859, s . 327. 

In an arbitration case between a mahajan and his gomasta, an award was made 
to the effect that rupees 72a were outstanding and due to the kuti. of which rupees 

483 were due to the mahajan, and; rupees 241 to the gomasta ; that the gomasta 
should point out the parties owing the rupees- 483 ; or in default make good t h e 
amount. The mahajan applied to the Subordinate Judge of Bhagulpore, under 
Act VIII. of 1859, section 327, to file the award. The Subordidate Judge held that 
It was not proved that the gomasta had done as required b y the award, and ordered 

* Miscellaneous Regular Appeal, No. 4t& at 1868, from an order of the Judge of 
Bhagulpore, dated the 24th June 1868, fflrming an order of the Subordinate 
Judge of that district, dated tne 17th September 18C7. 

As to t h e first of these ques t ions , it seems to m e , t ha t the 
AMBIKA CHA- defendant has m a d e n o such case in the Cour t be low. He did RAN DUTT 

not ask e i ther of t h e Courts to de t e rmine w h a t t h e r i gh t s or 
sha re s of Maka and Bazu w e r e , and to a l low h i m to retaiin 
possession of the land to tha t extent ; b u t h e re l ied en t i re ly on 
the Den mohur r i gh t of Baxu Bibi, and by t ha t r i g h t , I 
think,, he elected to s tand or fall. I do no t t h i n k , therefore, h e 
is ent i t led n o w to ask u s , in special appeal , to give h i m a decree 
to the extent of the r igh t s of these t w o par t ies . 

MAHKBT , J .—I a m of the same opinion. I t h i n k it i s 
impossible for the defendants to set up , for the first t ime , in t h e 
a r g u m e n t on the special appeal , a case w h i c h involves an i n q u i r y 
in to facts not asertained in t h e Cour t s be low. T h r o u g h o u t 
th is case, unti l now, t h e y h a v e ma in ta ined the i r absolute r i g h t 
as purchasers from an absolute o w n e r . They n o w a d m i t t h a t 
the i r vendor was not absolute o w n e r , and say t h a t by i n h e r i ­
tance she w a s enti t led to a sha re . But t he r e h a s unt i l n o w b e e n 
no enqui ry asked for, a s sugges ted , into t h e s tate of the family, 
so as to ascertain w h e t h e r any, and if any , w h a t s h a r e c a m e t o 
th i s l ady . And in m y opinion w e o u g h t not t o c o m m e n c e t h a t 
inqu i ry at t h e p reseu t s tage of th is su i t . 
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fclro to pay the deficit. The gomasta appealed to th? Judge' who held that no ap- 1 8 0 9 
J>eal lay from the judgment of the Subordinate Judge enforcing the award. — 

HeU, on special appeal, that the subordinate Judge'sjudgment decided a question HAMBHANJAU 
of fact not determined by the award, and that an appeal would lie. BHAKAT 

v. 
SRIKRISHNA. 

Baboos Ramesh Chandra Mitter and Taraknath Palit for BHAKAT, 
appel lan t . 

Baboos Chandra Madhab Ghose and 'Abinash Chandra Banerjee 
for r e s p o n d e n t . 

T H E facts a r e sufficiently clear from the following j u d g m e n t 
del ivered by 

NORMAN , J . — T h e plaintiff, Sr ikr i shna , is a maha jan ; and t h e 
defendant , Rambhan j an , is his gomasta . S r ik r i shna sued R a m , 
b h a n j a n f o r a n account of the profits of cer ta in kutis, one of 
w h i c h w a s at Bhagu lpore . T h e dispute be tween t h e m w a s 
referred to a rb i t ra t ion . The arb i t ra tors found t h a t t he r e w a s 
a s u m of rupees 725-11-9 appear ing to be due by th i rd p a r t i e s 
to t h e Bhagu lpo re kuti, and tha t of this s u m rupees 483-13 w a s 
t h e sha re of Sr ik r i shna , the m a h a j a n , and t h e res idue , rupees 
241-14-6 , of R a m b h a n j a n S ing , the gomas ta . The a w a r d w e n t 
o n to s tate tha t , if the s u m of rupees 483-13-6 could " no t be 
recovered from the debtors , or if it be not proved t ha t t h e £ 
h a v e t aken i t , " tha t s u m m u s t be paid by Rambhan jan t o 
S r ik r i shna . I t w e n t on to s tate tha t R a m b h a n j a n w a s t o 
m a k e mukabala of this s u m of rupees 483-13-6 (meaning t ha t 
b e w a s to point o u t t h e debtors , and show, on compar i son of t he i r 
accoun ts , t ha t th is s u m w a s real ly due) ; and if there should b e 
n o proof of the al leged a r r ea r s be ing due from the debtors to t h e 
f i rm, h e should pay the a m o u n t to Sr ikr i shna out of his o w n 
pocke t . T h e a w a r d contained a dec la ra t ion that the s u m of 
r u p e e s 553-13-6 found due in respect of the accoun t s of a n o t h e r 
huti, w a s paid by R a m b h a n j a n to Sr ik r i shna immediately after 
t h e m a k i n g of t h e a w a r d ; 

T h e plaintiffs applied to the Subordina te J u d g e of B h a g u l p o r e 
u n d e r sect ion 327, to file the a w a r d . The defendant objec ted 

tha t t h e a w a r d could not be filed, and al leged t h a t h e had b e e n 
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MM willing' to make mukabala of t h e s u m tha t w a s due from t h e 
RAMBHANJAN debtors of the firm. 

BHAKAT. 
SRIKRISHNA. ^ e i n o r d i n a t e Judge tr ied that quest ion, and found tha t i t 
BHAKAT. was not proved t ha t the defendant had m a d e the mukabala. H e 

gave j u d g m e n t that the p la in t i f fs " s u i t be decreed, and t h a t 
the defendant do pay to the plaintiff rupees 483-13, w i th i n t e r s t 
from date of sui t t o tha t of rea l iza t ion , a n d costs and in t e re s t . 
F r o m tha t decision the defendant appealed to t h e J u d g e . T h e 
J u d g e held, firstly, t ha t no appeal lay from the j u d g m e n t enfor­
c ing award unde r section 327 ; and , secondly, h e t h o u g h t tha t 
the Pr incipal Sudde r Ameen had jur i sd ic t ion , because " t h e 
' m a t t e r to which theawardre la tes ,mus t< le te rmine the jur i sd ic t ion 
* ' i n this c a s e : the m a t t e r exceeded 1,000 rupees , and hence 
" t h e Principal S u d d e r A m e e n had ju r i sd i c t ion . " F r o m t h a t 
*' decision defendant h a s appealed to this Cour t specially. "We 
a re of opinion tha t the decision of t h e J u d g e is e r r o n e o u s . T h e 
325th section of Act V I I I . ot 1859 enacts tha t , " in every case in 
w h i c h j u d g m e n t shal l be given accord ing to the a w a r d , t h e 
j u d g m e n t shall be f inal ." If, t hen , th is j u d g m e n t is ad judgment 
given " according to the a w a r d / ' w i t h i n t h e m e a n i n g of t h e 
w o r d s of that section, no appeal l ies. W e t h i n k the express ion 
" j u d g m e n t accord ing to the award , " r e f e r s on ly to the case of a 
j u d g m e n t s imply following an a w a r d w h e r e t h e Cour t en for ­
c ing the award exercises no j u d g m e n t on the ma t t e r s r e f e r r ed , 
bu t s imply enforces the decision of the a rb i t ra tors , no t t o 
a case where the Cour t p r o n o u n c e s a n e w and dis t inct decis ion, 
founded part ly upon t h e a w a r d , and par t ly upon m a t t e r s 
w h i c h were in issue before itself, and w h i c h w e r e n e v e r in 
issue before and never adjudicated upon b y the a rb i t ra to r s . 

W e may observe tha t the 325th section does not t ake a w a y 
the appeal , w h e n the a w a r d is submi t t ed in the form of a special 
case, and the Court passes j u d g m e n t accord ing to i t s own opinion 
o n the special case. This s h o w s t ha t it is no t in tended to t ake 
a w a y the appeal w h e n the j u d g m e n t p roceeds , t h o u g h in p a r t 
only, upon mat te rs independent of, a n d decided by , the a w a r d . 

Here the j u d g m e n t of the P r i n c i p a l S u d d e r Ameen w a s no t a 
j u d g m e n t accord ing to t h e a w a r d , b u t p r o ceeds on the de te rmina­
t ion of a question of fact no t dec ided by t h e a w a r d . The appeal 
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w a s n o t aga ins t any decision or de terminat ion of t h e a rb i t r a to r s , 
b u t a g a i n s t a finding of the Subordinate J u d g e on a q u e s t i o n of 
| a c t . W e a r e not prepared to say that the plaintiff h a s not a 
r i g h t to* ask to have the a w a r d filed unde r the 327th sec t ion ; 
» n d , there fore , w e d o no t at once dismiss the su i t . 

W e t h i n k tha t there is no th ing in the a w a r d , as it s t a n d s a t 
p resen t , w h i c h is capab le of being enforced w i thou t a fresh 
#ui t . 

W o t h i n k tha t the application is one which migh t h a v e b e e n 
b r o u g h t in the Moonsiff's Cour t . I t is clear that the Moonsiff 
h a s jur isdic t ion in respect of the d e m a n d of the account of t h e 
B h a g u l p u r e kuti, viz., rupees 725, which is all which remained 
in d i spu te w h e n the award was finally m a d e . But w e arc not 
p r e p a r e d to say t ha t the plaintiff is not ent i t led to a decree 
se t t ing out the ent i re award , which would operate as a dec l a r a to ry 
decree as r ega rds the accounts of the other kuti. This w o u l d 
b r i n g the case wi th in the jurisdicat ion of the Subordina te J u d g e . 

W e , therefore , t h ink tha t the Judge ' s decision on the q u e s ­
t ion of ju r i sd ic t ion m u s t s tand . 

T h e r e s p o n d e n t wi l l pay tho cost of t h i s appeal and of t h e 
h e a r i n g before t h e J u d g e . 

E . JACKSON, J . — I also th ink tha t the case m u s t be r e m a n d ^ 
ed , in o rder tha t the J u d g e m a y decide the appeal before h i m , a s 
t o w h e t h e r the defendant is l iable for the s u m of rupees 483* 
a n n a s 13 . T h e J u d g e w a s r igh t , in my opinion, in the view h e 
t o o k as to th i s sui t be ing imprope r ly inst i tuted as a sui t me re ly 
to enforce on a w a r d . The a w a r d , as it s t ands , canno t be enforced. 
I t m u s t firstbe ascer ta ined w h e t h e r the defendant made mukabala 
o r n o t ; o r w h e t h e r even n o w the defendant can m a k e mukabala. 
T h e m e a n i n g of m a k i n g mukabala is s imply that tho defendan t 
m u s t prove tha t the money w a s paid to t h e other par t ies , and i s 
d u e from t h e m , so tha t the plaintiff can recover it directly from 
t h e m . If the 'defendant cannot do this , h e is to be liable for t h e 
m o n e y himself. No t ime is specified in the award , and, therefore,, 
i t s e e m s to m e tha t even n o w , if the defendant can do w h a t t h e 
a w a r d r e q u i r e s of h im , he should be al lowed to do i t . If t h e 
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_ _ 1 8 R 9 j u d g m e n t of the first Cour t had been only a n order to enforce 
R ^ * * ™ * - N t h e award , it m i g h t have been final, bu t it is m o r e t h a n t h i s . 

v. The suit should not, I th ink , have been b r o u g h t u n d e r the 327th 
SBHAKTT*V s e c t i o n > D U t hav ing been so b r o u g h t a n d a l lowed, pe rhaps tho 

J u d g e is r igh t to let it s t and . Still he m u s t decide the appeal 
on the quest ion wh ich t h e a w a r d left undec ided . 

Before Mr. Justice f,oc/i. 

F A K I R U D D I N M O H A M M E D A S A N C I I O W D H R Y ( A P P E L L A N T ) 

v. N A J U M U j N M S S A C H O W D H R A I N AND OTHERS (RESPONDENTS).* 

Privy Couucil Appeal—Review. 

Whore an application for review was rejected, and no appeal to tho Privy Coun-> 
cil was filed against th-: order of rejection, papers filed with tho application for. 
review, will not be forwarded with the record to the Privy Council on the appeal 
o f tho case, 

Mr. R. T. Allan f o r appl icant , pe t i t ioner . 

Baboo Kali Mohan Doss for r e sponden t s . 

Locu , J . — T i n s i s an application t h a t certain papers filed 
W i t h an application for review, should be t r ansmi t t ed wi th tho 
record t o the P r ivy Counc i l ; and i n suppor t of the app l ica t ion , 
Mr. Allan has produced an o rde r of t h e P r ivy Counci l of the 
'9th December 1868, i n t he case o f Khujoorunnissd pet i t ioner 
a n d appellant t o t he P r ivy Counci l , b y w h i c h o rde r t h e P r i v y 
Council directed tha t the papers p resen ted w i t h the pet i t ion o f 
rev iew, should be t ransmi t ted witli the record t o E n g l a n d . B u t , 
i n that case, their Lordships d o not lay d o w n a genera l r u l e 
that , w h e r e a n application for r ev i ew has been m a d e a n d 
rejected, such application, w i th any papers accompany ing t h e 
petit ion of rev iew, i s to be sent w i t h t h e record to t h e P r i v y 
Counci l . 

There i s a r u l i ng of the Fu l l Bench of th is Cour t , Raja 
Sijud Enaet Iloossein v . Rani Roushun Jelian (i) w h i c h 
ru les that , w h e r e an application for r ev iew has b e e n rejected, 
t h e papers re la t ing to the rev iew are not to b e sen t t o E n g -

* Privy Codhcil Appeal, No. 718 of mi. 
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