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W60 anything on that point . Upon the second point , so for as r e g a r d s 
^̂ ROY A M * ' , e c o n s t r u c t i o n w h i c h is to b e pu t upon section 246, Act 

P_ VI I I . of 1859, I should w i sh for fu r the r oppor tuni ty of cons i -
3 f c * J A

D ^ R S I N G d « r a t i o B before concu r r ing in the opinion w h i c h has been 
expressed by Mr. Jus t ice Jackson, and in th i s case it does not 
seem to m e necessary to exp res s a n y final opinion upon tha t 
point , because upon ano the r g round the objection taken b y t h e 
appellant, I th ink , fails. The t w o appl icat ions of t h e defendants, 1 

and the plaintiffs, respect ively, w e r e disposed of by t w o different 
o rders , bu t the o rde r w h i c h disposed of the application of the 
plaintiffs referred to the o rder w h i c h disposed of t h e appl icat ion 
of the defendants for t h e g r o u n d upon w h i c h it w a s based . Upon 
t u r n i n g to tha t order , it appears tha t the Moonsiff, a f t e r r ec i t ing 
a n u m b e r of facts wh ich had t ranspi red with reference to t h e s e 
proceedings, and in w h i c h the p l a i n t i f f s w e r e m o r e o r l e s s c o n -
cerned, goes on t o s ay :—' 'All these d isputes cannot bese t t l ed in 
one su i t ; " and then h e disposes of theappl ica t ion of the d e f e n d 
ants , wi thout any fur ther al lusion wha t eve r to the applicat ion of 
t h e plaintiff. I t s eems to m e qu i t e clear, therefore , tha t t h e 
Moonsiff h a s dist inctly abstained from ad jud ica t ing m a n y w a y 
upon the claim of the plaintiff, and therefore , in accordance w i t h 
the cases of Monohur Khan v. TrotjlucTdwnalh Ghose ( 1 \ a n d 
Rutnessur Koondoov. Majeda Bibee (2), it seems to m e clear tha t 
wha tever be the const ruct ion pu t upon sect ion 246, t h e l imi ta 
t ion of one year does not apply to th is case . I, therefore, c o n c u r 
in th ink ing tha t the special appeal o u g h t to b e d ismissed . 

Before Mr Justice L. S. Jackson and Mr. Justice Markby. 

F < % - » • A M B I K A C H A R A N D U T T ANOOTHERS, ( D E F E NDANTS) r . N A D I R 

H O S S E I N ( P L A I N T I F F . ) * 

Special Appeal—Nero Title, 

The defenderrts in tire Coart below unsuccessfully claimcd'to retain possession of 
some land under a kabala from a Mehammedan widow, who was alleged By tbem to 
have been absolutely entitled" thereto under her right of dower. 

Held that the defendants could not, in special appeal, set up for thefirst time that 
the widow was entitled to a share by iiiheritancearif not as denmohur, no case* 

* Special Appeal, No. 1936 of 1868, from a decree of the Judge of Hooghty,, 
dated the 9th April 1868, reversing the decree of the Second Principal S u d d « 
Ameen of that district, dated the H t h November 1867. 

[1) i \ V . R „ 3 3 . 12)7 W . R . , 252. 
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<»f that khid having been made in the Courts below, and no enquiry asked for-
the state of the family, or whether any and what share came to the widow. 

Baboo Ashutosh Chalterjee for appellants^ 

Baboo Srinalh Doss for respondents . 

T H E facts of t h e case sufficiently appear in the j u d g m e n t d e 
l ivered b y 

JACKSON , J . — T h e plaintiff in this case sued to recover pos
sess ion of l ands , w h i c h he had purchased from certain persons 
who a r e the he i rs of Ya tam All, u n d e r a kabala , dated 28th 
Kar t ik 1273, (1866.) The defendants c la im to be enti t led to t h e 
s a m e l ands u n d e r var ious kabalas of p r ior da tes , t w o of w h i c h 
h a v e been specifically b rough t to our notice, namely , one dated 
17th S r a b a n 1269(1862), which-is from Baxu.Bibi , w h o w a s t h e 
w i d o w of Y a t a m Ali, a n d Maka Mea, he r son. I t re la tes to 3 2 
b igas a n d 10 ka ta s of l and . Baxu Bibi sets forth the land a s 
h e r s by r igh t of dower , and in v i r tue of tha t r igh t she sells i t . 
Maka Mea appea r s to have jo ined in the execut ion of t h e deed . 
The second kabala bears da te the 19th J a i s h t h a 1268 (1861). I t 
delates to t w o bigas and four ka tas of land , and p u r p o r t s t o b e 
execu ted by all t he he i rs of Ya tam Ali. The defendant a p p e a r s 
to have rel ied, in the case which he m a d e , on t h e t i t le , t h e a b 
s o l u t e t i t le of Baxu Bibi, unde r he r r i gh t of Den mohur. B u t 
the l owe r Appel late Cour t revers ing in this respect t h e decree 
of t h e C o u r t of first ins tance , came to the conclusion t ha t t h e 
l a n d in ques t ion w a s p a r t of the estate of Y a t a m Ali , and t ha t 
B a x u Bibi w a s not enti t led to it , as Den mohur, and declared 
the plaintiff to be enti t led to the l ands . 

I t h a s been contended before us in special appea l tha t w h a t 
e v e r m a y be the fact a s to the dower - r igh t s of • Baxu Bibi, the 
defendants , at all events , w e r e enti t led to re ta in possession of 
t h e l and as far as t h e shares of Baxu Bibi and Maka Mea w e r e 
conce rned , in r ega rd t o t h e 32 bigasy they be ing a t all events 
t w o of t h e he i rs ; and w e r e also ent i t led to the who le of t h e 
tends specified in the second kaba la , w h i c h had been conveyed 
to t h e m by t h e heirs collectively. 
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Before Mr. Justice Norman and Mr. Justice E- Jackson. 

1869 R A M B H A N J A N B H A K A T (DEFENDANT) V. S R I K R I S H N A 
Tehy- * 8 - B H A K A T (PLAIN T I F E . ) * 

Arbitration—Award—Appeal—Act MIL of 1859, s . 327. 

In an arbitration case between a mahajan and his gomasta, an award was made 
to the effect that rupees 72a were outstanding and due to the kuti. of which rupees 

483 were due to the mahajan, and; rupees 241 to the gomasta ; that the gomasta 
should point out the parties owing the rupees- 483 ; or in default make good t h e 
amount. The mahajan applied to the Subordinate Judge of Bhagulpore, under 
Act VIII. of 1859, section 327, to file the award. The Subordidate Judge held that 
It was not proved that the gomasta had done as required b y the award, and ordered 

* Miscellaneous Regular Appeal, No. 4t& at 1868, from an order of the Judge of 
Bhagulpore, dated the 24th June 1868, fflrming an order of the Subordinate 
Judge of that district, dated tne 17th September 18C7. 

As to t h e first of these ques t ions , it seems to m e , t ha t the 
AMBIKA CHA- defendant has m a d e n o such case in the Cour t be low. He did RAN DUTT 

not ask e i ther of t h e Courts to de t e rmine w h a t t h e r i gh t s or 
sha re s of Maka and Bazu w e r e , and to a l low h i m to retaiin 
possession of the land to tha t extent ; b u t h e re l ied en t i re ly on 
the Den mohur r i gh t of Baxu Bibi, and by t ha t r i g h t , I 
think,, he elected to s tand or fall. I do no t t h i n k , therefore, h e 
is ent i t led n o w to ask u s , in special appeal , to give h i m a decree 
to the extent of the r igh t s of these t w o par t ies . 

MAHKBT , J .—I a m of the same opinion. I t h i n k it i s 
impossible for the defendants to set up , for the first t ime , in t h e 
a r g u m e n t on the special appeal , a case w h i c h involves an i n q u i r y 
in to facts not asertained in t h e Cour t s be low. T h r o u g h o u t 
th is case, unti l now, t h e y h a v e ma in ta ined the i r absolute r i g h t 
as purchasers from an absolute o w n e r . They n o w a d m i t t h a t 
the i r vendor was not absolute o w n e r , and say t h a t by i n h e r i 
tance she w a s enti t led to a sha re . But t he r e h a s unt i l n o w b e e n 
no enqui ry asked for, a s sugges ted , into t h e s tate of the family, 
so as to ascertain w h e t h e r any, and if any , w h a t s h a r e c a m e t o 
th i s l ady . And in m y opinion w e o u g h t not t o c o m m e n c e t h a t 
inqu i ry at t h e p reseu t s tage of th is su i t . 




