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1869 N o r can the c i rcumstance of the zemindar refusing to accept 
KALAM r e n t f r o m the defendant , create a r i g h t on the pa r t of the p la in -

t i f f t Q s u e t h e ( i e f e n ( | a n t f o r a kabul ia t . 
V. 

PANCHU MAN- Under such c i rcumstances it appears to us tha t the m e r e fact 
B A L - of the zemindar g r a n t i n g to the plaintiff a lease of the w h o l e of 

the lands apper ta in ing to the modafut of J aga Mohan S i r ca r , 
cannot create the relation*of landlord and tenan t be tween t h e 
plaintiffandjthe defendant , so as to entit le t he former to i n s t i t u t e 
a suit for a kabul ia t a t an enhanced ra te . W e , therefore, r ev e r s e 
the J u d g m e n t of the lower Appellate Cour t , and decree th i s 
appeal wi th costs in this Cour t and in t h e lower Appellate Cour t . 
The decree of the first Cour t is affirmed. 

Jiefore]Mr. Justice L. S. Jackson and Mr. Justce Markhj. 

1869 DURGARAM ROY AND OTHERS (DEFENDANTS) V. RAJA 
1 5 ~ N A R S I N G D E B ( P L A I N T I F F ) . * 

Limitation—Objection—Special Appeal—Act XIV. oflSod, cl. 5 , s . t—Act 
VIII. of 1839, s. 246. 

An objection, not taken In cross-appoal before the lower Appellate Court, cannot 
be taken in special appeal. But if the case be remanded for new trial, such ob­
jection may then be taken before the Court of ilrst instance. 

On attachment of certain property, plaintiff and defendants preferred their respec­
tive claims thereto. The plaiutiirs claim was disallowed. But the defendants' 
claim was allowed. The plaintiif, after the lapse of a year from the date of [the 
order disallowing his claim, sued to recover possession of the said property. The 
defence was that the suit was .barred by lapse of t ime under clause 5, section 1, 
Act. XIV. of 1839, and section 246, Act VIII. of 1859. 

Held, Clause 5, Section 1, Act XIV. of 1859, and section 246, Act VIII. of 1859 
do not apply to such a suit. 

THIS was a suit for possession of a mauza in P e r g u n n a 
Bishnupore , a resumed meha l , on t h e al legat ion t ha t t h e said 
meha l was the ancestra l rent-free d e w a t t r a p roper ty of the-
plaintiff; tha t t he defendants ' ances tors , t h e la te K a m a l a k a n t 
Roy, Panchanan Roy, and G a n g a n a r a n Roy , on t h e a l lega t ion 
tha t they were purchasers thereof, h a d obta ined a decree , b u t 
on t h e 12th Ja ish tha 1 2 3 6 (1829) on receipt of a s u m of R s . 4 0 0 

* Special Appeal. No. 1927 of 1868, from a decree of the Principal Sudder A m e e n 
of East Burdwan, dated 7th May 1868, reversing a decres of the Moonsifl" of that 
district, dated the 12th August 1867, 



VOL. IT.] A PPELLATE JURISDICTION-CIVlL. 

from Maharaja Nar s ing Deb, the paternal g randfa ther of the *&G9 

plaintiff, had re l inquished thajr r ight and interest in the p roper ty , DURGARAK 

a n d h a d executed a deed of disclaimer; tha t s ince then K t ) V 

t h e plaintiff and his ancestors held possession thereof; tha t on the R a j a ^ R S | , 
su i t of t h e Governmen t for resumpt ion, the said m e h a l w a s BEB. 
r e s u m e d ; tha t at t he t ime of the set t lement the defendants i n t e r ­
vened , and on the 18th March 1864 applied for a se t t lement w i t h 
t h e m , upon the al legat ion tha t the rent- free r igh t in the sa id 
m o u z a h a d been purchased by their ancestor; tha t on the 2 7 t h 
May 1864 the Collector of W e s t Burdwan made a condi t ional 
se t t l ement w i t h them. The plaintiff, therefore, sued for recovery 
of possession by cance lment of the said set t lement . 

T h e defendants [inter alia) set up in their wr i t ten s t a t emen t tha t 
in a cer ta in proceeding held in execution of a decree, the property 
in d i spu te w a s a t tached as the proper ty of a th i rd party; that 
t h e plaintiff as wel l as the defendants in tervened and preferred 
the i r respect ive claims to the said proper ty; t h a t the c la im 
of the defendants was al lowed, but tha t of the plaintiff was r e ­
jec ted by the order of ,'Hsl March I860 ; tha t as the plaintiff had 
no t ins t i tu ted any suit within a year from Hie date thereof, t h e 
p re sen t sui t w a s barred by l imitat ion. That the suit was also 
b a r r e d by l imitat ion, as the plaintiff has been out of possession 
of t h e p roper ty in dispute for upwards of 12 years . 

The Moonsiff held that, as the plaintiff did not inst i tute a r e ­
g u l a r sui t for se t t ing aside the s u m m a r y order within one y e a r 
a cco rd ing to t h e provision of clause 3, section I, Act XIV. of 
1859 ,h i s c la im/was barred. 

On appeal the Subord ina te J u d g e reversed this decision, and 
r e m a n d e d t h e case for trial upon the other issues . 

Baboo Ambika Charan Banerjee for the appel lant . 

Baboo Nilmadhab Sen for t h e respondent . 

JACKSON, J . — I t appears to m e that the special appeal in t h i s 
case m u s t fail on the two points which have been taken before* 
u s , t he first be ing tha t the suit, as framed, will not lie. T h e 
g r o u n d of special appeal , as actual ly preferred, w a s tha t t h e 
p la in t , as d r a w n by the plaintiff, is inadmissible . It appea red t o 
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1 8 6 9 m e that a special appeal w a s not the s t age a t which the Cour t 
DWIKARAM eould fairly consider w h e t h e r the plaint was admiss ible or no t , 

„ because the plaint had been in fact admi t ted , and the par t ies had 
RAJA NARSING proceeded to t r ia l . The pleader of the special appel lant then , in 

D k " ' modification of his g r o u n d , contended tha t t he su i t would not l ie. 

It appears tha t the present suit , w h i c h w a s one for possession 
of a resumed meha l , by se t t ing aside a se t t lement g ran ted to the 
defendants, was at first t h r o w n out by the MoonsilF w h o tr ied it, 
on the g round of l imitat ion. Tha t decision w a s reversed by t h e 
lower Appellate Court , and the suit was r emanded for t r ia l on i ts 
mer i t s . The defendant did not , in the lower Appel late Court , 
t ake any objection unde r section 318 of the Code of Civil P r o c e ­
d u r e that thesu i t w a s not main ta inab le , and that quest ion t h e r e ­
fore not hav ing been submi t ted to the lower Appel late Court , 
the re has been no e r ro r in its j u d g m e n t upon tha t g r o u n d . I a m 
at present inclined to t h i n k that on the case go ing before t h e 
Moonsiff on the now tr ial , the defendant wou ld be at l iber ty 
to take th is objection, a m o n g s t o thers , and if an e r roneous decision 
be come to on this p o i n t , possibly further appeal a n d special 
appea l may lie. 

The next point taken w a s tha t the lower Appellate C o u r t 
w a s w r o n g inho ld ing that the sui t w a s not ba r red by section 1, 
c lause 5, Act XIV. of 1859, a n d sect ion 246 of the Code of 
Civil P rocedure . 

This g round also, it appears t o m e , is bad . The o rder w h i c h 
it is sought to m a k e b ind ing aga ins t t h e plaintiff, so as to b a r 
tho present suit , was an order passed on a c la im which h e p r e ­
ferred against the sale of the proper ty in d ispute wh ich had been 
a t tached a t the instance of a n execut ion-credi tor ; and as t h e 
property of a judgmen t -deb to r ,ne i the r of w h o m is the defendant 
i n the present sui t . 

I t seems tha t in that execution case, t he p re sen t plaintiff and 
t h e present defendant both sot 'up claims to t h e proper ty in 
ques t ion . The cla im of the p resen t plaintiff was d isa l lowed, 
a n d the proper ty w a s ordered to be sold. But o w i n g to subse ­
q u e n t c i rcumstances , the sale did not t ake p lace . The claim of 
the defendants was a t first also disal lowed) but w a s subsequen t ­
ly admit ted. 
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The a r g u m e n t for hea r ing t h e present su i t appears to have 
been based on t h e fact tha t t he present plaintiff's c la im w a s DURGARAM 
disa l lowed, and the present defendant 's claim u l t ima te ly admit* v , 
t ed , and the proper ty released. But tha t , I th ink , wil l no t m a k e R M A ^ s t s < * 
t h e o rde r of t h e Moonsiffa b ind ing order as be tween the se 
par t i e s , so t ha t a sui t m u s t be b rough t wi th in one yea r t o set i t 
a s ide . I t h i n k tha t i n proceedings unde r section 246 of t h e 
Code of Civil P r o c e d u r e the quest ion for the Court to c o n s i d e r 
i s , w h e t h e r t h e proper ty at tached w a s in the possession of t h e 
p a r t y aga ins t w h o m execution is sough t or n o t ; and if it appea r s 
to the satisfaction of the Court that t he proper ty was not in such 
p o s s e s s i o n , t he C o u r t is to release the p r o p e r t y ; and the execu­
t ion-c red i to r w h o is affected by t h a t o rde r may , if he th ink fit, 
b r i n g a suit" w i th in a year to have it set as ide , and cause the 
p rope r ty to be sold. In l ike manne r , if t he Cour t should be 
satisfied, as aga ins t t he c la imant , tha t the l and w a s in possession 
•of the pa r ty aga ins t w h o m execution w a s sought as his o w n 
p r o p e r t y , and the Court should disal low the claim, then t h e 
c l a i m a n t wil l be a t l iberty, as against t he execut ion-credi tor , t o 
b r i n g a suit w i th in one year to set aside the order , and to es tab­
l i s h h i s r i g h t to t h e proper ty . 

I n th i s case, a l though , no doubt , an order w a s m a d e se t t ing 
as ide the present plaintiff's claim, yet the Cour t did not go 
•on to sell t h e proper ty . I th ink , therefore, t ha t there w a s n o 
b i n d i n g o rde r m force be tween the present plaintiff as c la imant , 
a n d t h e execut ion-credi tor , and also there was no order w h i c h 
i n any respect finally decided any quest ion of r igh t be tween 
the p resen t plaintiff and the present defendant . 

I t h ink , therefore, tha t tha t o rder was not in any sense b ind ing 
as be tween these par t ies , and that the plaintiff was not bound to 
b r i a g his sui t to set it aside wi th in a year . On this g round I 
t h i n k tha t t h e content ion of the special appel lant cannot bo 
ma in ta ined , and that t h e special appeal o u g h t to be dismissed 
Tvith cos ts . 

MA.RKBY,J .—Upon thefirs t point taken in this special appeal* 
I en t i re ly concur in the j u d g m e n t which has been de l ivered 
b y Mr. Jus t ice Jackson, and I do not th ink it necessary to add 
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W60 anything on that point . Upon the second point , so for as r e g a r d s 
^̂ ROY A M * ' , e c o n s t r u c t i o n w h i c h is to b e pu t upon section 246, Act 

P_ VI I I . of 1859, I should w i sh for fu r the r oppor tuni ty of cons i -
3 f c * J A

D ^ R S I N G d « r a t i o B before concu r r ing in the opinion w h i c h has been 
expressed by Mr. Jus t ice Jackson, and in th i s case it does not 
seem to m e necessary to exp res s a n y final opinion upon tha t 
point , because upon ano the r g round the objection taken b y t h e 
appellant, I th ink , fails. The t w o appl icat ions of t h e defendants, 1 

and the plaintiffs, respect ively, w e r e disposed of by t w o different 
o rders , bu t the o rde r w h i c h disposed of the application of the 
plaintiffs referred to the o rder w h i c h disposed of t h e appl icat ion 
of the defendants for t h e g r o u n d upon w h i c h it w a s based . Upon 
t u r n i n g to tha t order , it appears tha t the Moonsiff, a f t e r r ec i t ing 
a n u m b e r of facts wh ich had t ranspi red with reference to t h e s e 
proceedings, and in w h i c h the p l a i n t i f f s w e r e m o r e o r l e s s c o n -
cerned, goes on t o s ay :—' 'All these d isputes cannot bese t t l ed in 
one su i t ; " and then h e disposes of theappl ica t ion of the d e f e n d ­
ants , wi thout any fur ther al lusion wha t eve r to the applicat ion of 
t h e plaintiff. I t s eems to m e qu i t e clear, therefore , tha t t h e 
Moonsiff h a s dist inctly abstained from ad jud ica t ing m a n y w a y 
upon the claim of the plaintiff, and therefore , in accordance w i t h 
the cases of Monohur Khan v. TrotjlucTdwnalh Ghose ( 1 \ a n d 
Rutnessur Koondoov. Majeda Bibee (2), it seems to m e clear tha t 
wha tever be the const ruct ion pu t upon sect ion 246, t h e l imi ta ­
t ion of one year does not apply to th is case . I, therefore, c o n c u r 
in th ink ing tha t the special appeal o u g h t to b e d ismissed . 

Before Mr Justice L. S. Jackson and Mr. Justice Markby. 

F < % - » • A M B I K A C H A R A N D U T T ANOOTHERS, ( D E F E NDANTS) r . N A D I R 

H O S S E I N ( P L A I N T I F F . ) * 

Special Appeal—Nero Title, 

The defenderrts in tire Coart below unsuccessfully claimcd'to retain possession of 
some land under a kabala from a Mehammedan widow, who was alleged By tbem to 
have been absolutely entitled" thereto under her right of dower. 

Held that the defendants could not, in special appeal, set up for thefirst time that 
the widow was entitled to a share by iiiheritancearif not as denmohur, no case* 

* Special Appeal, No. 1936 of 1868, from a decree of the Judge of Hooghty,, 
dated the 9th April 1868, reversing the decree of the Second Principal S u d d « 
Ameen of that district, dated the H t h November 1867. 

[1) i \ V . R „ 3 3 . 12)7 W . R . , 252. 




