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Before Mr. Justice Loch and Mr. Justice Mitter.

Fe;*y"”w KALAMSHEIKH axporaERS (DEFENDANTS)v. PANCHU MAN~
— DAL aAND ANOTHER (PLAINTIFFS.)*

Kabuliat—Landlord and Tenand.

The defendant wag under-tenant in respect of lands. which his lcssor held upder
a'modasut from the zemindar, Subsequently the lessor left, and the zemindar gave:
10 the defendant a potta for part of the lands covered by the moda/wt, aud to the
plaintiff a pottafor the whole land. cowvered by the original modasut, but did not
assign any of his rights, aszemindar to the plaintiff, to recover or enhance the rents:
reserved in thepotta he had granied to the defendant.

Held, in a suit for a kabuliat at an ernhanced rate, that the plaintdY and defendant.
were not inthe position of landlord and lenant, so- as {o enablethe plainlilf to
maintain his suil,,

Tue defendant in this case was an under-tenant of one Jaga
Mohan Sircar of part of the land which the latter held under a
modafut from the zemindar. Jaga Mohan Sircar left the pro-
perty, and thien the defendant applied to the zemindar, who in.
1257 granted him a potta of part of the lands which had been
comprised in Jaga Mohan Sircar’s modafut. Afterwards in
Aswin 1269, the plaintiff obtained from the same zemindar &
potta forall the lands covered by the original modafut of Jaga
Mohan Sircar, while the potta under which the defendant held
under the zemindar still 'subsisted. The plaintiff now sued the
defendant for a kabuliat at an enhanced rate of the lands held
by him under his potta. The Deputy Collector dismissed the
suit, on the ground that the plaintiff had failed toadduce any
evidence that the relations of landlordand tenantexisted between
him and the defendant. The Judgereversed this decision, and
declared that the plaintiff was entitled to a kabuliat, on the
ground that hehad obtained a lease of all lands covered by
the modafut, formerly held by Jaga Mohan Sircar, and the lands

held by defendarits were part of those Iands.
The defendants then appealed to the High Court, on the
following grounds :=

* Special appeal No. 1656 of 1868, from™a decree of the Officiating Additional
Judge of Jessore, dated the 7th April 1868, reversing a decree ofthe Deputy Gol~
ector of that district, dated the 23th Jan uary 1867,
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1. That no suit for a kabuliat would lie, when the relation-
'ship of landlord and tenant was not proved to exist by a con-
tree {o pay rent.

2. That the lower Appellate Court was wrong in holding that
the payment of rents by the plaintiff to the zemindar, created
the relationship of landlord and tenant between: the plaintiff and
the defendant.

Baboo Rama wath Bose for appellants.
Baboo Ananda Gopal Palit for respondents.

MrrTER, J.—This was a suit for a kabuliat at an enhanced
rate. The plaintiffin this case held a potta from thezemindar,
alleged to have been granted to him in Aswin 1269. The defend-~
ant claimed under a potta granted to him by the same zemin~
dar in 1257. The Depuly Collector dismissed the plaintiffs’ suit,
holding that the plaintiff failed to give any evidence that the
defendant was his tenant. On appeal, the Judge reversed the
decree of the Deputy Collector, upon the ground that, inasmuch
as the plaintiff had obtained a lease of all thelands appertaing
ing to the modafut of Jaga Mohan Sircar, and inasmuchas the
lands in dispute were included in that modafut, the plainti(f

. was entitled to obtain a kabuliat from the defendant.

‘We are of opinion that this decree is not correct. On refer-
ring to the pottas, propounded by both the parties to this suit,
we find that the defendant was formerly an under-tenant of
Jaga Mohan Sircar ; and that on the desertion of the latter, the
defendant applied to the zemindar for a settlement of the said
modafut, aud accordingly obtained a lease of part of the land
appertaining thereto. Under such circumstances the lease, subsc~
quently granted to the plaintiff of the whole of the modafut,
cannot constitute the plaintiff the landlord of the defendant.

For it is clear that, with regard to the land in dispute, the .

plaintiff and the defendant stand precisely in the same relation
towards the zemindar ; and as the plaintift has not obtained
any assignment from the zemindars of the zemindar’s right to
collect or to enhance therent reserved in the lease of the defen-
dant, heis not ina position to treat the defendant as his tenant.
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Nor can the circumstance of the zemindar refusing to accept
rent from the defendant, create a right on the part of the plain-
tiff to sue the defendant for a kabuliat.

Under such eircumstances it appears to us that the mere fact
of the zemindar granting to the plainti(f a lease of the whole of
the lands appertaining to the modafut of Jaga Mohan Bircar,
cannot create the relation:of landlord and tenant between the
plaintiffandithe defendant, so as toentitle the former to institute
a suit for akabuliat atan enhanced rate. We, therefore, reverse
the Judgment of the lower Appellate Court, and deerce this
appeal with costs in this Courtand in the lower Appellate Court.
The decree of the first Court is affirmed.

Before:Mr. Justice L. S. Jackson and Mr, Justce Markby.

DURGARAM ROY axp oruers (DErexpants) v. RAJA
NARSING DEB (PLAINTIFF).*

Limilation—Objection—Special Appeal—Act XIV. of 1859, cl. 5, 5. 1—Act
VIIL of 1839, s. 246.

An objection, not taken in cross-appeal before the lower Appellate Court, cannot
bo taken in special appeal. But it the case be remandaed for new trial, suchob-
jection may then be taken before the Court of first instance,

On atlachment of certain property, plainliff and defendants preferred their respec-
tive claims therclto., The plaintiff’s clalm was disallowed., But the defcndanis?
claim was allowed. The plaintiff, after the lapse of a year from the date of ithe
order disallowing his claim, sued to recover possession of the said property. The
defence was that the suit was barred by lapsc of time under clsuse b, scction 1,
Act. X1V, of 1839, and section 246, Act VIII, of 1839.

Held, Clause 5, Section 1, Act XIV. of 1839, and section 246, Act VIIL. of 1859
do npot apbly to such a suit.

Tuis was a suit for possession of a mauza in Pergunna
Bishnupore, a resumed mehal, on the allegation that the said
mehal was the ancestral rent-free dewattra property of the
plaintiff ; that the defendants’ ancestors, the late Kamalakant
Roy, Panchanan Roy, and Ganganaran Roy, on the allegation
that they were purchasers thereof, had obtained a decree, but
on the 12th Jaishtha 1236 (1829) on receipt of a sum of Rs. 400

* Speclal Appeal. No. 1927 of 1863, from a decree of the Principal S8udder Ameen
of East Burdwau, dated 7th May 1868, reversing a decree of the Moonsiff of - thaé
amstrict, dated the 12th August 1867,





