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Before Mr. Justice Loch and Mr. Justice Mitter. 

F ™ 9

I S K A L A M S H E I K H AND OTHERS (DEFENDANTS) V. P A N C H U M A N -

— - — ' • — ~ D A L AND ANOTHER ( P L A I N T I F F S . ) * 

Kabuliat—Landlord and Tenant. 

The defendant! w a s under-tenant in respect of lands which his lessor held under 
Xmodafut from the zemindar. Subsequently the lessor left, and the zemindar gave 
to the defendant a potta for part of the lands covered by the modafut, and to the 
plaintiff a potta for the whole land covered by the original modafut, but did not 
assign any of his rights, as zemindar to the plaintiff, to recover or enhance the rents; 
reserved in thepotta he had granted to-the defendant. 

Held, in a suit for a kabuliat at an enhanced rate, that the plaintiff and defendant 
•were not in the position of landlord and tenant, so as to enable the plaintiff to. 
maintain his suit. , 

T H E defendant i n this case w a s an u n d e r - t e n a n t of one J a g a 
Mohan Sircar of pa r t of t h e land w h i c h the la t ter held u n d e r a 
modafut from the zeminda r . J a g a Mohan S i rcar left t he p r o ­
per ty , and then the defendant appl ied to the zeminda r , w h o in-
1257 granted h i m a pot ta of pa r t of the l ands wh ich h a d b e e n 
comprised in J aga Mohan S i rca r ' s modafut. Af terwards in 
Aswin 1269, the plaintiff ob ta ined from t h e same zeminda r a 
po t ta for all t h e l ands covered b y t h e o r ig ina l modafut of J aga 
Mohan Sircar , whi le t h e pot ta u n d e r w h i c h the defendant he ld 
u n d e r the zemindar still ' subs is ted . The plaintiff n o w sued ther 
defendant for a kabul ia t a t a n enhanced r a t e of t h e l a n d s h e l d 
b y h im under his pot ta . T h e Deputy Collector d ismissed t h e 
su i t , on the g r o u n d tha t the plaintiff had failed t o a d d u c e a n y 
evidence tha t the relat ions of l and lord and t enan t existed be tween 
h i m and t h e defendant . T h e J u d g e reversed this dec i s ion , a n d 
declared tha t the plaintiff w a s ent i t led to a kabul ia t , on t h e 
g r o u n d tha t h e had obtained a lease of a l l l ands covered b y 
t h e modafut, formerly held by J aga Mohan S i rcar , a n d the l a n d s 

he ld by defendants w e r e pa r t of those l a n d s . 
The defendants then appealed to the H i g h Cour t , on t h e 

fol lowing g r o u n d s :— 

* Special Appeal No. 1656 of 1868, from'a decree of the Officiating Additional 
Judge of Jessore, dated the 7th April 1868, reversing a decree of the Deputy Col­
lector of that district, dated the 25to Jan u a r y \m, 



VOL. IT.] APPELLATE JURISDICTION-CIVIL. 253 

1. T h a t no sui t for a kabuliat would lie, w h e n the re la t ion- 1 8 0 9 
sh ip of landlord and tenant was not proved to exist by a con- KALASC 

t r e e to pay ren t . SUEIKH 

2. Tha t the lower Appellate Court w a s w r o n g in h o l d i n g tha t PANCHU M A S -

t h e p a y m e n t of ren t s by the plaintiff to the zemindar , c rea ted B A L -
t h e re la t ionsh ip of landlord and tenant between the plaintiff a n d 
t h e defendan t . 

Baboo Rama mth Bose for appel lants . 

Baboo Amanda Gopal Palit for respondents . 

MITTER , J .—This was a suit for a kabul ia t a t an enhanced 
r a t e . T h e plaintiff in this case held a potta from the zemindar , 
a l leged to have been gran ted to h i m in Aswin 1269. The defend­
a n t c la imed u n d e r a potta granted to h im by the s a m e z e m i n ­
d a r in 1257. The Depuiy Collector dismissed the plaintiffs' su i t , 
h o l d i n g that the plaintiff failed to give any evidence tha t t h e 
defendant w a s his t enan t . On appeal , the J u d g e reversed tho 
decree of the Deputy Collector, upon the g round tha t , i n a s m u c h 
a s the plaintiff had obtained a lease of all the lands apper t a ing 
i n g to the modafut of J aga Mohan Sircar , and inasmuch as t h e 
l ands in dispute w e r e included in t ha t modafut, the plaintiff 
w a s enti t led to obtain a kabul ia t from the defendant. 

W e a re of opinion tha t this decree is not correct . On refer­
r i n g to the pot tas , propounded by both the part ies to this su i t , 
w e find tha t the defendant was formerly an u n d e r - t e n a n t of 
J a g a Mohan S i r c a r ; and tha t on t h e desert ion of the lat ter , t h e 
defendant applied to t h e zemindar for a set t lement of the said 
modafut, aud accordingly obtained a lease of par t of the land 
appe r t a in ing there to . Under such c i rcumstances the lease, s u b s e ­
quen t ly g ran ted to the plaintiff of t h e who le of the modafut, 
c a n n o t const i tute the plaintiff the landlord of the defendant . 
F o r it is clear tha t , w i th r ega rd to the land in dispute , t h e 
plaintiff and the defendant s tand precisely in the same re la t ion 
t o w a r d s t h e zemindar ; and as the plaintiff has not obta ined 
a n y a s s ignmen t from the zemindars of t h e zemindar ' s r i g h t t o 
collect or to enhance the rent reserved in the lease of the de fen ­
dan t , he is not in a position to treat the defendant as his t e n a n t . 



251 HIGH COURT OF JUDICATURE, CALCUTTA [B. L. B> 

1869 N o r can the c i rcumstance of the zemindar refusing to accept 
KALAM r e n t f r o m the defendant , create a r i g h t on the pa r t of the p la in -

t i f f t Q s u e t h e ( i e f e n ( | a n t f o r a kabul ia t . 
V. 

PANCHU MAN- Under such c i rcumstances it appears to us tha t the m e r e fact 
B A L - of the zemindar g r a n t i n g to the plaintiff a lease of the w h o l e of 

the lands apper ta in ing to the modafut of J aga Mohan S i r ca r , 
cannot create the relation*of landlord and tenan t be tween t h e 
plaintiffandjthe defendant , so as to entit le t he former to i n s t i t u t e 
a suit for a kabul ia t a t an enhanced ra te . W e , therefore, r ev e r s e 
the J u d g m e n t of the lower Appellate Cour t , and decree th i s 
appeal wi th costs in this Cour t and in t h e lower Appellate Cour t . 
The decree of the first Cour t is affirmed. 

Jiefore]Mr. Justice L. S. Jackson and Mr. Justce Markhj. 

1869 DURGARAM ROY AND OTHERS (DEFENDANTS) V. RAJA 
1 5 ~ N A R S I N G D E B ( P L A I N T I F F ) . * 

Limitation—Objection—Special Appeal—Act XIV. oflSod, cl. 5 , s . t—Act 
VIII. of 1839, s. 246. 

An objection, not taken In cross-appoal before the lower Appellate Court, cannot 
be taken in special appeal. But if the case be remanded for new trial, such ob­
jection may then be taken before the Court of ilrst instance. 

On attachment of certain property, plaintiff and defendants preferred their respec­
tive claims thereto. The plaiutiirs claim was disallowed. But the defendants' 
claim was allowed. The plaintiif, after the lapse of a year from the date of [the 
order disallowing his claim, sued to recover possession of the said property. The 
defence was that the suit was .barred by lapse of t ime under clause 5, section 1, 
Act. XIV. of 1839, and section 246, Act VIII. of 1859. 

Held, Clause 5, Section 1, Act XIV. of 1859, and section 246, Act VIII. of 1859 
do not apply to such a suit. 

THIS was a suit for possession of a mauza in P e r g u n n a 
Bishnupore , a resumed meha l , on t h e al legat ion t ha t t h e said 
meha l was the ancestra l rent-free d e w a t t r a p roper ty of the-
plaintiff; tha t t he defendants ' ances tors , t h e la te K a m a l a k a n t 
Roy, Panchanan Roy, and G a n g a n a r a n Roy , on t h e a l lega t ion 
tha t they were purchasers thereof, h a d obta ined a decree , b u t 
on t h e 12th Ja ish tha 1 2 3 6 (1829) on receipt of a s u m of R s . 4 0 0 

* Special Appeal. No. 1927 of 1868, from a decree of the Principal Sudder A m e e n 
of East Burdwan, dated 7th May 1868, reversing a decres of the Moonsifl" of that 
district, dated the 12th August 1867, 




