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Before Mr. Justice Loch and Mr. Justice Mitter. 

Rf3Y P R I Y A N A T H C H O W D H R Y (PLAINTIFF) V. PRASANNA 1869 
C H A I N D R A ROY C H O W D H R Y AND OTHERS (DEFENDANTS) .* F E B , J - { ' 6 ' 

Award—Act VIII. of 1859, s ?27-,Appeai—Costs. 

S o appeal l ies from an order rejecting an appllcatoin to file an award.— (MITTER, 
J., dubitanh) 

Where the application was considered as a regular suit, the Judge was right in 
decreeing costs as in a regular suit. 

T H I S w a s an application on the pa r t of Roy Pr iyana th C h o w ­
d h r y , plaintiff, u n d e r section 327, Act V I I I . of 1859. He prayed 
t h a t an a w a r d m a d e by Ja t indra Mohan Tagore and Bansh i 
Badan Mitter, appointed arbi trators unde r a deed of submiss ion , 
da t ed P a u s h 21,1273, or 4th J a n u a r y 1867, executed by himself 
a n d R a m Dhan Ghose, as executor to the estate of Roy M a t h u r a ­
n a t h C h o w d h r y , deceased, migh t be filed in Court unde r the por-
Visions of section 327 of Act VI I I . of 1859, and tha t it should bo 
du ly enforced. The award was dated 29th P a u s h 1273, or 12th 
J a n u a r y 1867, and was s imply a formal ratification by tho 
aforement ioned arb i t ra tors of the t e rms of a petit ion of the s a m e 
d a t e presented to the arbi t ra tors by the part ies themselves , w h e r e , 
b y they agree tha t certain propert ies in d ispute be tween t h e m 
s h o u l d be divided in the m a n n e r therein specified. The app l i ­
ca t ion bore date, 6th Ju ly 1867. Notice w a s directed to be g iven 
t o R a m Dhan Ghose to show cause on the 24th August fo l lowing, 
w h y the award should not be filed. On the 21st A u g u s t a peti­
t ion w a s presented by Jogmaya Chowdhra in , elder w i d o w of Roy 
M a t h u r a n a t h Chowdhry , objecting to the award , and praying for 
de l ay . This w a s g r a n t e d ; and on the 14th September , she, a s 
r e p r e s e n t i n g the interests of he r two minor sons and Shashi Mu-
k h i C h o w d h r a i n , second w i d o w of Roy Mathurana th C h o w d h r y , 
w a s m a d e a par ty to the s u i t ; bu t subsequent ly , on the 7th De-
c o m b e r 1867, P r a s a n n a Chowdhry , h a v i n g obtained a certifi­
ca te of admin is t ra t ion from the J u d g e of the 24-Pergunas , w a s 
m a d e defendant . 

* Miscellaneous Regular Appeal, No. 483 of 1868, from a decree of the officiating 
Judge of Backergunge, dated the 30th June 1868. 
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The Principal Sudder Ameen t rea ted the appl icaton as a re -
"Eov PRITA- gular su i t ; and after go ing into evidence, dismissed the appl i-

»ATH CHOW- c a t i o n o n t h e g r o u n ( i t ha t the executor R a m Dhan Ghose, in 
„. submi t t ing mat te rs re la t ing to t h e estate of R o y Pr iyanth 

PRASASNA Chowdhry to arbi t ra t ion, and in consent ing to a deed of com-
* ^ O W D H R Y ° Y P r o m i s e w i thou t consul t ing , as directed by the wi l l , cer ta in 

persons named there in as special advisers wi th h i m in all mat­
ters connected -with the estate, had acted con t ra ry to the wi l l 
of the tes tator . Tlie Pr incipal Sudder Ameen , therefore , refu­
sed to file the a w a r d as a decree of the Cour t , and dismssed the 
application w i th costs a s in a r e g u l a r sui t . T h e plaintiff a p ­
pealed to the High Cour t . 

Baboo Ashutosh Chatterjee for appel lant . 

Baboo Anand Chandra Ghosal for r csponcn t s . 

Locn, J . — I t appears to m e tha t this case comes u n d e r t h e 
ru l i ng in Chinta Man Sing v . Rupa Kooer(i), and is s imi lar t o 
ano ther case that of Digamburec Dossee v. Poornanund Dcy (2), 
decided by NORMAN, S E T O N - K A R R , a n d L. S . JACKSON, J J . , in 

which the Judges held, tha t , t h o u g h t h e lower Cour t e n t e r a l 
into the meri ts of the case, ye t the o rde r re jec t ing the a p p l i ­
caton for filing the a w a r d w a s mere ly a n o rde r , from which, 
no appeal lies to this Cour t . 

In the present case the J u d g e , after fol lowing the course p r e ­
scribed in section 327, Act V f l l . of 1859, viz., after h a v i n g 
numbered and regis tered the applicaton as a suit , called u p o n 
the opposite par ty to s h o w cause w h y the a w a r d shou ld no t 
bo filed in the Cour t ; and after h e a r i n g w h a t the opposite pa r ty 
had to say, ru led that the opposi te pa r ty had s h e w n sufficient 
cause for reject ing the applicat ion, w h i c h he dismissed a n d 
gave costs as in a r e g u l a r su i t . 

I t is n o w contended tha t the costs should no t have been a-
warded in this m a n n e r ; tha t w i t h r ega rd to costs , t h e p rocedure 

(1) CaseNo. 333 o! 1866 ; 31st August (2) 7 W. R., 401. 
1866. 

Sup. Vol- ;0J. 
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MITTER , J .—If I w e r e a t l iberty to dispose of the p re l imina ry 
objection t aken by the respondent tha t no appeal lies from a n 
o rder refusing to file an a w a r d , accord ing to my own view of t h e 
l aw, I a m b o u n d to say tha t I would have decided it against h i m . 
In m y opinion a r egu la r appeal ought t 'olie to this Court aga ins t 
an o rde r of t h e lower Court refusing an application for filing 
a n a w a r d u n d e r section 327, Act V I I I . of 1859. This section 
mos t c lear ly and dis t inct ly s ta te* tha t such an applicat ion is t o 
be n u m b e r e d and regis tered as a r egu la r suit , and I see no r e a ­
son w h a t e v e r w h y an order refusing such an application o r 
g r a n t i n g it , should not be considered as a decree passed in a 
r egu l a r su i t . 

Sect ion 2 3 , Act XXI I I . of 1861 wh ich takes the place of sect ion 
332, Act V I I I . of 1859, most dist inct ly says t h a t , " except w h e n 

o the rwise expressly provided in this or any other Regulat ion o r 
" A c t for t h e t ime be ing in force, an appeal shall lie from t h e 
" decrees of the C o u r t s of original jur isdict ion to the C o u r t s 

au thor ized to hea r appeals from the-decision of those C o u r t s . " 
N o w in this case t h e r e can be no doubt tha t a decision h a s been 
passed by t h e J u d g e , wh ich is t a n t a m o u n t to a decree disa l lowing 
t h e c la im of the appl icant to the propert ies in s u i t ; a n d i n t h e 
absence of a n y express provision a l lowing an appeal from such 
a decision, I wou ld have held tha t an appeal ough t to lie to th is 
Cour t exact ly in the same w a y as in cases decided under sect ions 
229 a n d 230 of t h e Code of Civil P rocedure . 

As t h e case s tands , however , at present , I a m bound to dispose 
of it accord ing to the r u l i n g in Chinta Man Sing v. RupaKooer 
(1), a n d I , therefore, d ismiss this appeal w i th c o s t s . 

(1) Case No. 353 of 1866 ; 31st August 1866; 
sup., v o i a o s 

mus t be- considered as a miscellaneous case, and not m o r e than m $ 
quar te r costs should have been al lowed. R° v P»w*-

I do no t th ink . tha t th is objection can be admi t t ed . The D H R y 

applicat ion i s regarded as a s u i t ; and costs if the J u d g e sees v, 
proper , can be a w a r d e d accordingly . I see, therefore, n o val id ^ " ^ " ^ 
g r o u n d to a d m i t this appeal , w h i c h mus t be dismissed w i t h CHOWDHRY.. 

costs . 




