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Before Sir Barnes Peacock, Ki., Chief Justice, and Mr. Justice Mitter

ROYPRIYANATH CHOWDHRY Axp oTuEns (DEFENDANTS) 0. 1869
BIPINBEHAR! CHUCKERBUTTY ANS oTHERS (PLAINTU‘FS.*M

Act X. of 1859—Arrears of Ient —Jurisdiction of Revenue Court—Benami Lease.

Some of the defendants had taken a lease in the bepami name of €, P, B, and
were In actual possession of, and had paid reat for, the lands demised. The other
defendants were surelies for ¢, P. B. A suit wasbroughtin the Court of the Deputy
Collector, against thosc who were aclitally In possession of the land, together witl
tiie sureties, for arrcars of rent.'It did not appear hrom the lease how far each de-
fendant was interested in or entitled tnder it,

Held, per PEACOCK, C. J., whose opinion prevailed, (MITTER, J., dissenting),
that the Deputy Collector had no jurisdiction to enquire into mallers cxtrancous
to the lcase, and that plainliffs’ suit ought to have been dismissed.

Held, (per MITTER. J.) that the suit was properly brought against the actual
tenants, and not against the henamidar, and that the Collector had jurisdiction,

Held, by both Judges, that the suit should be dismissed as against the surelics,
whe could not ag such be sucd under Act X, of 1889,

Tis suit was instituted in the Court of the Deputy Collector
of Basirhat, on 25th September 1867, to rocover arrears of rent
from 1st Baisakh, to Chaitra 1273, laid at Rs. 8,327-12-5.

In the plaint it was alleged that about 18,650 bigasin Sundar-
han, Lots Nos. 94, 95, 96, 97, had been let to the gantidar
defendants under potta and kahuliat on 21st February 1858,
takenand given in the name of Chandra Prasad Bose,on the
security of the zemindar defendants. The land, having been
subsequently measured, was found to contain 19,317 bigas and
14 katas, and rent was fixed at Rs 12,823-9, viz., Rs. 4,500 for
6,000 bigas ofcultivableland, and Rs. 8,323-9 for the remaining
13,317 bigas and, 14 katas of jungle; and a suit for arrears of
rent for the years 1270 and 1271 was brought and decreed against
the gantidar defendants, who paid off the amount deereed.

The defendants, Jagattara and Padma Kumari Chowdhrain,
stated that they only werein possession of landin Lot No. 95; that

* Regular Appeal No. 38 of 1868, from a decree of the Depuly Collector of
Basirhat in zZillah 24-Pcrgunnas, dated the 318t December 1667,
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they had petitioned thre plaintiffs to be allowed to pay separately ;-
that in that lot 2,511 bigas were allotted to them at a separately
fixed annual rent of Rs. 1,824-6 ;that a decree of the High
Court (appeal No. 398 of 1865) in a suit brought against them
by plaintiffs, had made them liable for the rents of that land ;
that some portion of that rent was due from them ;and they
prayed the Court to reccive from them what was justly due, and,
exonerate them from the plaintiffs’ elaim. The decision of the
High Court, and written statements of the defendants in the
former suit, were filed by thesc defendants.

For Priyanath Chewdhry, it was stated that he held lands
jointly with Mathuranath Roy €Chowdhry ; that formerly the
rental was Rs. 12,823-13 ; that subsequently plaintiffs granted
anew potta, which, as was admitted, was not registered reducing
the fixed annual rent to Rs.  10,408-13-6, that a moiety of the
said tenure belonged to him.

Mathuranath Chowdhry entered no defence.

The Deputy Collector gave a decree in favor of the plaintiffs.
against the defendants Jagattara and Padma Kumari for the sum
of Rs. 1,824-6, with proportionate costs, and the remaining
portion of the claim, with proprotionate costs, against the other
defendants.

The defendant, Roy Priyanath Chowdhry, appealed to the
High Court.

Baboo Ashutosh Chatlerjee and Khettranath Bose for ap-
pellants.

Baboos Ashutosh Dhur and Bhawani Charan Dutt for re-
spondents.

MrrreR, J§.—This is a suit for arrears of rent instituted
under the provisions of clause, 1, section 23, Act X. of 1859.
The plaintiff is the proprietor of certain mehals in the Sun-
darbans, and he sued the defendants Padma Kumari Dasi,

Jagattara Dasi, Priyanath Chowdhry, and Mathuranath

C-owdhry, deceased, represented by his executor Prasanna Ku-
mar Chowdhry, alleging that these parties had taken from his
predecessor a gantidari lease of the mehals in question in the
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yiame of one Chandi Prasad Bose ; and that they had defaulted
%o pay the rent due to him for the year 1273, B. 8. The defend-
‘ants, Padma Kumari and J awattara putina jomt written state-
ment ; urging that, by virtue ofa private partition between them
and their co-sharers, thedefendants, Priyanathand Mathuranath,
-a defined portion of the mehals in question had been allotted to
them; and that they were ready and willing to pay to the plaintiff
the share of the rent due from them on account of that portion.
‘The defendant, Prasanna Kumar, did not enter appearance in
the Court below; nor has he preferred any appeal against the
decision pronounced by that Court. The defendant Priyanath,

by his written statement, urged, among other pleas, that Jagat-

tara and Padma Kumari had no interest in thelease takenby him

and his co-sharer Mathuranath in the mame of Chandi Prasad,

that the plaintiff had repeatedly rccognized him, and the said
Mathuranath, as his only tenantby recovering rents from them,

and that he and Prasanna Kumar, as the representative of
Mathuranath,were the only partiesin possession ofthe premises
covered by the lease. The Deputy Collector of Basirhat,
who tried ¢his suit in the first instance, has decreed a portion of
the ront under <laim against the defendant Padma Kumari and
Jagattara ; and the remainder against the defendants, Priya-
‘nath and Prasanna Kumar, jointly. Against this decision the
defendant Priyanath alone has appealed to this Court, and his
pleader, Baboo Ashutosh Chatterjee, urged amongst others the
following points on his behalf{:—

1st.—That the Deputy Callector has erroneously decreed a
portion of the rent under claim against the defendants Padma
Kumari and Jagattara; there being no legal evidence to prove
that those two ladies wereinanyway concerned in the propertics
covered by the lease.

9nd.—That the lease upon which the plaintiffs’ actionis based,

being in the name of a-person other than the defendants, the

Deputy Collector had no jurisdiction to try this suit under the

Full Bench Ruling, Prasenna Kumar Pal Chowdhry v. Kailash

Chandra Pal Chowdhry (1). With reference to this last point, 1
{1} Case No 236 of 1866 ; 20rd September 1867,
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wish to observe in this place thatit was never raised in the Court
below, nor mentioned by the appellant in the memorandum of

Cm\:’mnm appeal filed by him in this Court ; and it is only, becauseit pur.
Brensaraans POPEs to involve a question of § urisdiction that I have thought it

CHUGKNR-
BUYITY,

proper to grant him permission to raise itnow for the first time.

The first of these objections is untenable. By it the appel-
Iant does not mean to contend that a joint decrce for the
whole rent duc ought to have been passe d against him and the
two ladies Padma Kumari Dasi and Jagattara Dasi; bug
his contention reallyisthat no decreo ought to have been passed
against thosetwo ladics, inasmuch as therc was no legal evidence
to prove that they were his co-sharers. I do not think that the
appellantis fairly entitled to take this plea. Rightly or wrongly,
the Dcputy Collector has passed a decrec against those two
ladies; and as they are satisfied with it, the appellant ought not
to he allowed to complain, when it is clear that the cffectof that
decree has been rather to reduce his own liability. The appellant
says that he and Mathuranath are lable for the whole rent; but
ifapartofthatrent has heen,as he contends, improperly decreed
against other parties, he and Mathuranath have bheen really
benefited tothat extent. If appellant isrcally willing to pay
the whole rent, he is welconie to do so, and I have no doubt the
plaintiff will gladly reeeive it from him ; but, al any rate, it is
clear thatthe appellant hasnoright to complain of a prececding
by which he has been really benefited.

With reference to the sccond objection, Ihave given to
it my most careful and earnest consideration; but Iam bound
to say that I fecl myself unable to subscribe toits cor-
rectness. 1f I have correctly understood the Full Bench rul-
ing referred toby the appellant, it goes merely to hold that
the Revenue Courts, constituted as they are by the provisions of
Act X. of 1859, are not competent to entertain suits for rent
against persons other than'the actual tenants themselves, even
though such persons might be justly liable for it according to the
rules of equity and good conscience. 1 do not wish forone
moment to impugn the soundness of this ruling; but! think
that it is wholly inapplicable to the circumstances of the present
case. Ilere it is admitted on all sides that Chandi Prasad is
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smere benamidar ; and so far as the appellant is concerned, his 1809

pleader, Baboo Ashutosh Chatterjee, even while he was engaged Roy PRIYA-
in arguing thispoint, repeatedly stated, in answer to questions CH;‘\:;;},:RY
put to him by me, that Ghandi Prasad has no sort of interest v.
whatever in the properties covered by the lease in question. Bgﬁ’éﬁg’;’_‘t
Under such circumstances it is clear that Chandi Prasad is not surry.
the actual tenant within the meaning of the Full Bench Ruling
referred to, and the question whether Chandi Prasad is legally

Hable for the rent or not, does not therefore arise. A benamidar

in this country is a mere name; and as such, he has no sort of
interest, legal or equitable, in the property which he ostensibly
professes to hold. 1 entirely concur with Mr. Jutice Phear in the

remark made by him in the case of Sidee Nazeer Ali Khan v.
Ojoodhya Ram Kahn (1), though for a different purpose, that in
ourMofussil Courts thereisnodistinction between legal and equit-

able estates. ‘¢ There is but one kind of proprietary right, " says

that learned Judge in page 408, ** call itlegal or equitable as you

choose, whichis recognized by theCourt;itis an entity, not divisi-

ble into parts or aspects.” According to this view of the law, an
admitted benamidar, like Chandi Prasad, cannot be said to have

any interest, legal or equitable, in the lease in question, and he

isnot, therefore, liable, either inlaw or equity, forthe rent reserv-

.ed by that lease.Suppose, for instance, that the plaintiff, with full
knowledge of the fact that Chand Prasad was a mere benamidar,

and after having repeatedly recognized the appellant and his
co-sharer Mathuranath as his tenants, as the appellant him-

self contends, had instituted an action for rent against Chandi

Prasad in the Collector’s Court, and in execution of a decree
obtainedin suchasuit instituted behind the back of the appellant,

caused the tenure in question to be sold. Would not the appel-

lant be entitled to impugn the whole of these proceedings upon

the ground of fraud, or at least to get rid of them, upon the

ground that they could not legally affect his property, inasmuch

as they were taken in his absence? In my opinion he would be

clearly entitled to do so ; and this circumstance clearly goes to

show that the plaintiff in this case has no remedy against

Chandi Prasad, either in law or equity. The plaintiff’s case is

{1) 8 W. R, 399,

67
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188 not that the defendantsin this suit are liable to him merely upon
“RoY PRIYA- the ground of equity and good conscience, while another person
NATH - . 4. ;
cnoworry 19 1egally responsible to him for the rent; but what he substan-
v.  tially says is that the defendants are the real tenants ; that they
ngﬁgf_“ are the parties who took the lease, and are in actual possesion of
surry. the tenure ; that he has always received his rent from them, and
he producesadocument; which establishes beyond all doubt that,
in a previous suit brought by him for the rents of 1270 and
1271 against these vei'y defendants in the Collector's Court, a
final and conclusive decree has been passed in his favor, 1do
not think thata case of this description properly falls within the
purview of the Full Bench ruling referrred to. It has been
said that one of the questionsto be tried in this suit was whether
or not the defendanst Padma Kumari and Jagattara were
co-lessees with the appellant and Mathuranath ; and that the
solution of this question is beyond the jurisdiction of the
Collector. I am unable to subscribe to the soundness of this
argument. A question of this sort is, in my opinion, clearly
within the jurisdiction of the Collector to try ; for I see no dis-
tinction whatever between this question and the question which
frequently arises in ordinary suits for rent, namely, whether the
defendants are really related to the plaintiff as his tenant,
Suppose, for instance, that a plaintiff institutes an action in the
Collector’s Court against certain persons who, he alleges, are the
heirs and representatives of the original lessee, and a ques-
tion arises as to whether all the defendants, or some of them, are
such heirs and representatives. Can it be said that the Collector
has no jurisdiction to try such a suit? If not, 1 do not see ane
reason why the Collector should not be competent to try a pre-
cisely similar question in the present action ; the complication
arising from the fact of the lease being in the name of Chandi
Prasad, being entirely removed by the circumstance that Chandi
Prasad, as a mere benamidar, is admitted on all sides to be a

person having no title or interest in the lease.

In conclusion I wish to observe that the appellant is the last
person who is entitled to raise the objcction now under consider-
ation. His case throughout has been that Chandi Prasad is no-
body, and that he and Mathuranath are the only real tenants.
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and have been repeatedly Yecognized as such by the plaintiff 1869
himself. It does not, therefore lie in his mouth to say that, if Fo¥ Pras.
the plaintiff chose to bring-his-action in. the Collector’s Court,he ouowpHRY
ought to have sued Chandi Prasad, the admitted benamidar, as BxpN:EHARL
the actual tenant, and this indeed. is the substance of his present ~cauckes-

objection as 1 understand it. BUTTY.

I would, therefore, dismissthis appeal, except as to the second
objection, with reference to. which further evidence oughtto be
gone into.

The plaintiffs’ claim against thesureties oughtto be dismissed ;
such persons not being liable to- be sued under Act X. of 1859.

Peacock, C.J.—Iam ofopinion: thatthe plaintiffs must fail
intheir suit. The case falls within the Full Bench Ruling,
Prasanna Kumar Pal Chowdiry v. Kailash Chandra Pal
Chowdhry (1).

The plaint admits that the potta was granted to Chandi Prasad:
Bose; but the plaintiffs statethat it was taken in his name by the

_defendants. Itisclear thatthe land was demised to Chandi
Prasad, and that he covenanted to pay the rent; and that the
sureties, as sureties for him, guaranteed the payment. Chandi
Prasad being the person to whom the land was leased, and who
agreed to pay the rent, was bylaw the tenant. Those who took
in his name, may be equitably liable to pay the rent. No proof
was given to show that the defendants ever made known to
the plaintiff that the lease was taken benami for them.

Priyanath says that he and Mathuranath, who is dead, took
the lease. The defendants, Jagattara and Padma Kumari, say
that Lot No. 95 isin their possession;and that they have been
made liable by the High Court to pay, rent forit; thatthey
offered to pay rent for it ; but that the plaintiffs refused to allow
them to pay their shares separately, and have sued all the defend-
ants jointly for the whole amount due.

The defendant Priyanath admitted his liability to pay the rent
of the whole premises as reserved ; but he denied liability to:
pay for the excess lands, as they were not measured in his pre-

(1) Case No. 236 of 1866 23rd September £867.
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sence, and he says that a new potta was granted under which the

Rov Paiva- rent was reduced. Itis admitted, however, that such new potta,

NATH

Crowopy Was net registered.

v,

BIPINBEHART ¢

CHUCKER=
BUTTY,

- One issue raised was ¢ whether the defendants, Jagattara
and Padma Kumari, are entitled to pay to plaintiff the rent
¢¢ of their share of the estate admitted by them ? ”

It is not very often that one finds a right to pay claimed. But
so it isin this case. The defendants, Jagattara and Pudma
Kumari, claim the right to pay a share of the rent; and it has
been decided that they have the right to pay that share.

The appellant in one ground of appeal says :—*‘“The female
¢¢ defendants, Jagattara and Padma Kumari, are not the tenants
¢t of the plaintiff ; buthave colluded with the latter in order to
¢“defraud me. The decision of this Hon’ble Court proceeded
¢ goleley on the admission of the defendant, and cannot conse-
¢t quently be held to have conferred upon them any right as
¢ against third parties.”

T am of opinion that one man has not a right to pay rent
due from another. To warrant a finding that defendants,
Jagattaraand Padma Kumari, are entitled Ito pay rent for
their share, it must be proved that they had a share of the land
in lease: They say they are entitled toa share;that they ars
liable for the rent ofthat share ; that they have a right to pay
the rent of that share separately ; but that they are notliable
for the whole rent, and are not interested in the whole lease,
Priyanath says that they have no share or inferest in the lease ;
that they are not liable to pay the rentorany partof it;and
that they have no right to pay it.

The Deputy Collector has decreed that they should pay
Rs. 1,824-6 of therent. He says :—** Onthe third issue it is to be
¢ ohserved that hereinbefore plaintiff hadbrought a suit for ar-
“¢ pears of rent of theselandsfor the years 1270 and 1271 against
¢‘thedefendant, as alsoagainst Jagattaraand PadmaKumari; and
 the defendants, the said Jagattara and Padma Kumari,have got
¢¢a decree on the 12th March 1866 from the High Court, enti-
¢ tling them to pay off to the plaintiff the arrears of rent of
¢‘ thelands admitted to be held by them. Plaintiff also expresses
““ no objection to receive from the said defendants the rent of
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S the landsin their share. Especially, it is clearly evident, from _ 1869
¢ the numerous documents filed by the defendants, that the share oY Phiva-
¢ admitted is not held by them unjustly ; and that they arc liable crowomry
¢“t0 pay the rent thercof separately to the plaintiff.” mpm:);;amm
He could not discover from the lease itself whether the defend- ~ ¢ pexpn-

ants, Jagattara and Padma Kumaria, were liable to pay any  BUT™%.
part of the rent. His decision is founded upon matters extrane-

ous to the lease. He could not decide what portion of the rent

the defendants, Jagattara and Padma Kumari, and what portion

Priynath had a right, or was liable, to pay without going into

evidence extraneous to the lease, which he, as a Revenue Court,

had no jurisdiction to do. In fact, to determine what aretho
respective rights and liabilities of the several defendants, it is
mnecessary to show to what extent the defendants, if atall, arc

respectively liable.

It is said that defendant Priyanath is benefited by the decision;
for if he is liable to the whole, he cannot be injured by having an-
other, who is not liable, declared entitled and liable to pay part
of the rent. 1 cannot say that no injury can arise from such a
finding. But whetherit can or cannot, 1think it wasa finding
upon a matter into which the Deputy Collector had no jurisdic-
tion to enquire; and that as there is a dispute as to the extent of
the shares, and asto theparties benecficially interested in the
lease granted to Chandi Prasad, the question cannot be deter-
mined in the Revenue Court. In that Court Chandi Prasad, or
the persons admitted to be beneficially interested in the lease,
canalone be made liable ; and no right or liability extraneous to
the lease can be enquired into and decided. That can be done
only in the ordinary Civil Court.

As regards the surety defendants, the Deputy Collector had
clearly no jurisdiction, yet he has made them jointly liable for
part of the rent. The plaintiff let the premises to Chandi
Prasad. He looked to him as his tenant, and his sureties {or
payment of the rent. If a person chooses to let to one man, he

_cannot, in the Revenue Courts, recover the rent from others, on
the ground that the lease wastaken for the benefit of those
_others and benami for them. Lethim recover from the man
to whomhe demised the land, and let the tenant, and those who
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arc beneficially interested, secttle their disputes amongst them-
selves. When a dispute arises astowho is beneficially interested
under a lease, and to what extent and in what shares, it can be
settled only in the ordinary Civil Courts.

It appears tome, therefore,that the suit ought to be dismissed;
and that this appeal ought to be allowed with costs of suit and of
this Court. s

There being a difference of opinion between the two Judges;
the opinion of the Senior Judge will prevail, and the decree wilk
be entered accordingly.

Before Mr. Justice Loch and Mr. Justice Mitter,

JONES CATHARINE DURANT AND ANOTHER, (PETITIONERS)
v. CHANDRA NATH CHATTERJEE, (OpposiTE Party.)®

Lunatic—Act XXXV, of 1858, s. 2—¢ Residing"'—Jurisdiction.

A lunatic had been for a number of ycars in involuntary confinement in Bhow-
anipore Lunatic Asylum, within the jurisdiction of the Courfof the Judge of the
24-Pergunnas, and was possessed of property out of that jurisdiction. On an
applicalion o the Judge to appoint a manager of his property, Zeld, that, as the
lupatic was residing within the jurisdiction of the Court of the 24-Pcrgupuas, the
Judge could, under Act XXXV. of 1858, scction 2, inquire into ilre fact of his
insapity, and order a manager to be appointed to the cstate.

Tuis was an application by the son and daughter of one
Nicholas Kullonas, alunatic in Bhowanipore Asylum, situated
within the jurisdiction of the Judge of the 24-Pergunmas, to be
continued as managers of the estate of the lunatic which was
situated out of that jurisdiction, and that a previous order,
appointing the Collector of Backergunge guardian, should be
withdrawn.

Baboo Anukul Chandra Mookerjee and Mr. Allan for appel-
lants. ‘

Baboo Jagadanand Mookerjee for respondent.

* Miscellaneous Regular Appzal, No. 375 of 1868, against a decrce of the Judge
ol 2s-Pergunnas, dated the 30tk June 1868,
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