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m<t tort was subsequently ratified by the principal. Can it then,, 
RANI SHAMA- in the absence of direct evidence, be presumed that the act 
stiMMM DEBI complained of by the plaintiffs in this case was committed under 
DwtHu S U s - the authority of the Rani, or that she subsequently ratified the 

act ? This much may be assumed, in the present case,, that the 
act complained of was clone for the Rani's benefit, and it isnot 
probable that the parties actually engaged hi committing the* 
trespass, who were her servants, acted without authority from her 
or from her Dewan, for they had no personal object to gain from 
plundering the crops ; while from the previous litigation and her 
determination to get possession of the lands, though entitled 
only to a share, and to get rid of the ryots who held from 
Jardine, Skinner and Co., ft was highlyprobable that she would 
commit the offence. Looking, therefore, toall the circumstances 
of the case, it appears to me that a strong presumption arises 
that the trespass was committed with the knowledge of the* 
Rani; that shehas failed to rebut this presumption; and that the 
conclusion cometobythe lower Courts, on the facts and evidence-
before them, is correct. I, therefore, concur with my coileague-
in rejecting these special appeals with costs. 

Before Mr. E. Justice Jackson and Mr. Justice. Hobliome. 

LALA TILAKDHARI LAL (PLAINTIFF) t>. J A M E S FURLON0 

A N D ANOTHER ( D E F E N D A N T S ) . * 

Priority of Lien.—fitdefinitcness of Mortgage, 
Febg. II. 

The plaintiff had lent money to a Court amfn, w h o mortgaged as security for the 
repayment of the amouut, certain fees due to Mm then In deposit, and certaiu fees 
which might thereafter be deposited on bis aiccount. Those fees were subsequently 
attached by the defendant who had obtained a decree for rent against the amin. 

Bee also 14 After that the Plaintiff obtained a simple money-decree against the amin, and 
B t R. 417. applied, in execution ofhis decree, to have the fees paid out to him, but his a p p l i c a 

tion was refused on the ground of the defendant's attachment. 
in a suit to recover the sums in deposit, and to haveitdeclaredthat the plaintiff's 

lien on them was prior to that of the defendant, Held that the plaintiff's mortgage 

• Special Appeal No. 772 of 1868, from a decree of the Judge of PUrneah, dated' 
the 3rd of December 1867, affirming a decree of the Principal sudder Ameen of that 
dis tr ic t , da ted t h e 13th of Septemb3rl86fr . 
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Baboos Jagadanand Mookerjec and Annkal Chandra Mookerjee 
for respondents. 

T H E material facts of this case are as follows :— 
On the 25th October 1853, the plaintiff, special appellant, 

obtained a bond from one Korban Ali, an amin, under which 
the said Korban Ali, admitted that he had received a sum of 
rupees 2,500 from the plaintiff, and agreed to repay it, with 
interest within a certain time, and further p h.dged certain fee 
in deposit, or that might thereafter be deposited in the Collcc-
torate to his (Korban Ali's) credit as an officer of the said 
Colleetorate, as security for the repayment of the sum borrowed. 

In the year 1859, the plaintiff sued Korban Ali to- recover 
the rupees 2,500 lent with interest ; and on the 9th November 
1862, he got a simple money-decree for rupees 4,400 odd, without 
any declaration of his right to proceed against tho particular 
property pledged as security for the loan. 

Meantime, on the 25th August 1862, the Court of Wards, the 
epecial respondent, obtained a decree for rent against the same 
Korban Ali ; and on the 26th August 1862, attached the fees 
in deposit in the Colleetorate to the credit of the said Korban 
Ali. This attachment was ma le under the provisions of sec
tion 16, Act VI, of 1862, B. C , corresponding with section 81, 
Act VIII. of 1859. 

On the 16th March 1863, the plaintiff, in execution of his 
decree of the 9th November 1862, applied to have the said fees 
out of deposit from the Colleetorate, but the Collector rejected 
the application, on the ground of the previous attachment made 
by the Court of Wards. 

The plaintiff then sued Korban Ali and the Court of Wards 
to recover rupees 2,229, the amount of fees then in deposit in 
the Colleetorate to the credit of Korban Ali. The Principal 
Sudder Ameen of Purncah, on 14th September 1866, dismissed 

V. 

Jahes Vvlt-
l.ONG. 

gave him priority, and that he was not barred t'rom bringing the present suit by 1 8 0 9 
•his having already sued to recover the amouut, aud obtaiuoiamere money-decree. "|~ala T i la i i -

' _ _ , . , , . , , BBASI LXt' 

Mr. R. E. Twiddle for appellant. 
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<?W9 the suit on the grounds that the pledge by Korban Ali o 
liALA TILAK- certain indefunitc future fees, along with fees in deposit, was 

too general to be binding as a mortgage : and that plaintiff, 
justics FIR- by suing only for a money decree against his debtor, must be 

U > X G - held to have waived his right to proceed against any particular 
property of his debtor : and that the attachment on behalf of 
Court of Wards was valid and must prevail. 

The Judge on appeal upheld this decision, quoting Mac
pherson on Mortgages, pages 41 and 42. 

Plaintiff appealed specially, and the following were the juclg* 
mcnts of the High Court:— 

E. J A C K S O N , J.—The plaintiff in this suit sought tb recover 
a certain sum of money due to him from defendant Syud Ivor-
ban Ah, who, it appears, was a batwara amin, employed on 
the part of Government, and to havo it declared that certain 
fees, which were in deposit in the Collectorate, were mortgaged 
to him by the said amin ; and that under that mortgage, he 
(the plaintiff) held a prior lien upon those fees, to the Court 
of Wards, defendant No. 2, who appears to have also, in exe
cution of a decree, attached those fees in order to recover cer
tain money to which the defendant No. 2 was entitled. 

It appears that the'plaintiff brought a previous suit against 
the defendant No. l , a n d obtained a decree in that suit. His 
present suit is specially for a declaration of his lien upon those 
fees, and of his right to obtain them in preference to defendant 
No. 2. 

Both the Courts below have dismissed the plaintiff's suit. 
The Judge has dismissed it, firstly, because the attachment 
of the defendant No. 2 had been carried out before the plaintiff 
had obtained any decree declaring his lien : and, secondly, be
cause the mortgage was indefinite in its terms, and could not 
be sustanied. It is on these two points that the special appeal 
has been pressed before us. 

I am of opinion that the Judge below is wrong on both the 
points. The attachment on the part of defendant No. 2 was 
merely with a view to prevent tho amin from taking the money 
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out of Cour t . It is not material w h e t h e r the a t t a c h m e n t w a s 1899 
Irteforeor after t h e j u d g m e n t . , T h e question still r e m a i n s , viz.,Lxz\ TILAK̂  
after t h e a t t a chmen t to w h o m is the money to be g iven , and D I U R ^ L v I * 
t ha t is the point to de te rmine which this suit is b r o u g h t , a n d the JAMKS FUR« 
de te rmina t ion of that point res ts whol ly on the ques t ion as t o L 0 N Q « 
w h e t h e r t h e plaintiff had obtained a prior lien upon the m o n e y . 

On t h e second point , vis., as to the character of the m o r t g a g e , 
I also t h i n k tha t t he r e is no th ing indefinite in the t e r m s of the. 
m o r t g a g e . The plaintiff gave a certain s u m of money in loan 
to the a m i n , and the amin mor tgaged to h im eertain fees in 
deposi t , and cer tain fees which he wou ld receive, to cover t h e 
a m o u n t of the loan wi th interest . I a m of opinion, therefore^ 
t h a t the J u d g e w a s w r o n g on both these g r o u n d s , and tha t h is 
decision should be reversed, and a decree g iven to the plaintiff. 

T h e r e w a s a further a r g u m e n t raised d u r i n g the h e a r i n g of 
t h e case by the vakeel for the respondent to the effect tha t t h e 
plaintiff could not n o w sue upon his lien, because h e had a l r eady 
b r o u g h t one sui t upon his cause of action upon the bond, and 
w a s therefore, unable , wi th reference to the provision of section 
7 , Act V I I I . of 1859, to b r ing a fur ther suit on the s a m e cause of 
ac t ion . I t is sufficient to say tha t in m y opinion the causes of 
ac t ion in the two sui ts are not i den t i ca l ; for a l though the a m c e n , 
defendant N o . 1, is a par ty to this sui t , h e is a m e r e n o m i n a l 
pa r ty , and the suit is really directed aga ins t defendant No . 2 . 

T h e r e h a v e been several cases before several Divison Benches 
of th is Cour t in w h i c h opinions have been del ivered by differ
e n t J u d g e s of the Cour t to the effect tha t a person , w h o sues 
u p o n a bond conta in ing a lien only to obtain a money decree 
in the first ins tance , can af terwards b r ing a sui t to enforce h i s 
l ien . I concur in those op in ions ; and following them, the con ten 
t ion of t he re sponden t s ' vakeel in this case mus t in my opinionfail . 

HOBHOSE, J . , (After s ta t ing the facts).—The prayer in the 
p l a in t w a s n o d o u b t a confused one , bu t t h e real contention b e 
t w e e n t h e par t ies w a s tha t ment ioned by Mr. Just ice E . J a c k s o n , 
viz. w h e t h e r t h e plaintiff could recover the s u m in quest ion b y 
the es tab l i shment of his previousl ien under the bond of the 25 th 

GO 
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October 1853, or w h e t h e r h e w a s prevented from so recover ing 
by reason of the prev ious a t t achmen t of the Court of W a r d * 
and by reason of the indefinite n a t u r e of the m o r t g a g e bond. 

1 The Courts belo"w have dismissed the plaintiff 's suit , ho ld ing , 
tha t the previous a t t achment of the Cour t of W a r d s m u s t p r e 
vail , and tha t the mor tgage bond is so indefinite, t ha t no p r e 
vious l i cn thereunder -caf i be establshed in favor of the plaintiff. 

I observe, on the quest ion of previous a t t achment , tha t , in t h e 
•words of the section, the a t t a chmen t is only to prevail '* unt i l 
further orders of the Cour t . " I t is c lear ly , therefore , in m y 
j u d g m e n t not a final a t t achment b a r r i n g all r e m e d y aga ins t it , 
bu t it is a n a t t achment wh ich m a y be r emoved by recourse 
h a d to any legal m e a s u r e s ; and as r e g a r d s t h e m o r t g a g e b o n d , 
I cannot say tha t it is to m y m i n d at all indefinite. I t specifies 
distinctly^certain fees deposi ted, or to bo deposited, in a ce r 
tain place to the credi t of a certain pe r son for cer ta in services 
performed, and it is not denied tha t , at the t ime of the ins t i tu 
t ion of this suit , t he re w a s to the credit of tha t cer ta in p e r s o n , 
for tha t certain purpose , and in tha t pa r t i cu l a r place, a s u m 
aggrega t ing rupees 2,229 or the reabouts . 

I t cannot , therefore, in my j u d g m e n t be said that t h e r e i s 
a n y indist inctness as to the proper ty p ledged in the bond , and 
the only further quest ion t ha t r e m a i n s is tha t ra ised in c r o s s -
appeal on the pa r t of the special r e sponden t s to t h e effect t ha t 
the suit was^bar red by application of the provisions of section 
7, Act VIII . of 1859. Those provis ions a r e : — " E v e r y suit shal l 
' ' i nc lude the who le of the c la im ar i s ing out of the cause of a c -
" t ion, bu t a plaintiff may re l inquish any por t ion of his c la im, 
" in order to b r i n g thesu i t wi th in the jur i sd ic t ion of any Cour t ; 
" If a plaintiff re l inquish o r omit to sue , for any por t ion of his 
" claim, a sui t for the port ion so re l inquished or omit ted , shal l 
" not af terwards be en te r la ined ." 

N o w the question between the present plaintiff and the Cour t 
of W a r d s , respondent , did not ar ise out of the same cause of 
action as that which existed be tween the plaintiff and Korbart 
Ali. The cause of action to the plaintiff in th is case w a s the 
obstruct ion offered by the Court of W a r d s , defendant, to plaintiff s 
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(1) Case No. 2800 of 1863 ; 14th (2) 5 W. R., 115. 
December 1864, (3) 6 W. R„ 312. 

Sup, Vol 72, 

fcSfceivmg a ce r ta in s u m of money, which h e al leged was his i m f 
proper ty by reason tha t it had been pledged to h i m a s secur i ty ^ J 1 ^ * " 
for t h e m o n e y he- advanced to Korban AH. Th i s cause of y 
act ion a r o s e to the plaintiff, not w h e n h e sued Korban Ali for 
t h e debt , bu t w h e n , on the 26th Augus t 1862, t h e C o u r t of 
W a r d s , defendant , refused t o a H o w h im the money w h i c h h a d 
been p ledged to h i m . 

I a m of opinion, therefore, t ha t t he plaintiff's su i t wi l l l ie , 
a n d I find tha t w e are suppor ted in this view by opinions e x 
pressed by var ious J u d g e s of this Court in the cases of Gupinath 
Sing v . Shiu Sahaya Sing (1), Shaikh Mowla Buksh v . Bhyrab 
J)oss (2), Bindabun Chunder Sliaha v . Janee Bibee (3). 

I ag ree , threfore , tha t the decisions of the Courts below m u s t 
b e reversed , a n d w e mus t declare that t he plaintiff f is enti t led 
to recover , ou t of the deposit in the Collectorate , t h e fees 
placed to the credi t ot Korban Ali, the Court of W a r d s , defen
d a n t ' s p rev ious a t t achmen t of the 26th Augus t 1862 n o t w i t h 
s t a n d i n g , a n d w e th ink tha t t he plaintiff mus t ha,ve his costs in 
a l l Cour t s . 

1869 
Feby. IX 

Before Mr. Justice L. S. Jdckson and Mr. Justice Markby. 

FtAMDHAN MANDAL (DECREE-HOLDER) V. R A M E S W A K 
BHATTACHARJEE (JUDGMENT-DEBTOR.)* 

Limitation—Summary Decision—Act XIV. of 1859, s. 22. 

The words "summary decision," as used in section "22, Act XIV. of 1859, mean 
a decision of the Civil Courts not being a decree made in a regular suit or appeal. 

Under section 22, Act XIV. of 1859, the period for the enforcement of such 
decision is one year from the time it was passed. 

Baboo Nabakrishna Mookerjee for appel lant . 

Baboos Armada Prasad Banerjee and Hem Chandra Banerjee 
for r e s p o n d e n t . 

* Miscellaneous Special Appeal No. 503 of 1868, from an order of the Judge of 
Hooghly, dated the 7th of September 1868, reversing the order of the Sudder Ameeu 
of that district, dated the 3rd June 1868. 




