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Before Mr. Justice Loch and Mr. Justice Mitter. 

T A R I F B I S W A S AND ANOTHER (JCDGMEST-DEHTORS) V. K A L I -
DAS B A N E R J E E AND OTHERS (DEGREE-HOLDERS.;* I M 

t'eby. i . 
Kislbandi—Execution of Decree. 

. Whore a .nidgment-debctor executed a kislbandi or instalment bond providing 

for the satisfaction of the decree which had been obtained against him, and subse- g e c a l g 0 ^ 
quently falied to pay according to tho terms of the kislbandi, held, that. the BLR.289. 
decree-holder could enforce liis claim under the terms of kislbandi by proceedings 
lu execution, and need not lile a fresh suit. 

T i n s w a s a sui t to execute a decree upon the t e rms of the 
k i s tbandi he reunde r given. The facts appear on the face of 
t h e d o c u m e n t and the decision of tho High Cour t :— 

To the High in Dignity SARBA CHANDRA BANDOPADHYA. 

I , S a n k a r Biswas , indi te this j u d g m e n t ins ta lment bond, (kist­
bandi) in the year 1280. You have applied for the execution 
-of a decree dated 5th November 1853 for the recovery of rupees 
161-6, besides costs, aga ins t m e in the Court of the Moonsiff 
of H a n s k h a l i ; n o w by w a y of compromise , I have settled to pay 
you 166 rupees 12 annas , inclusive of costs, upon the secur i ty 
(mal zaminy of Tarif and Jarif of Pa t ika Bat i . 

* Miscellaneous Special Appeal No, 471 of 1868, from a decree of the officiating 

Judge of Nuddea, dated the 2nd July 18G8, affirming a decree of the Sudder Moon 

s:ff of that district, dated tho 8th August 1807. 

I t seems t o mo then that , w h e n a c la imant can only be a l lowed 1889 
to come in u n d e r certain provisions of the law, a person w h o " 5 * ™ 8 M A T * 

i i ,i- L- ^ l • i , i , , T E B - OP T H E 

a p p e a r s , on behalr oi tha t c la imant , mus t s h e w tha t he h a s a PETITION OP 

r i g h t to be heard ; and in this case he has not been able to do so M A H A R A J A 

• DHIRAJ MAH-

Tho o r d e r of the Pr inc ipa l Sudder Ameen of the 30th N o v e m - TAB CHAND 

be r 1867, w a s str ict ly a legal order , and could only be d i s p u t e d , 
if it could be disputed at all in review. When, therefore , t b e 
Pr inc ipa l S u d d e r Ameen vi r tual ly set aside the order on t h e 
c l a i m of a th i rd person w h o had no legal s tanding before h i m , 
ho u s u r p e d a jur isdic t ion which the l aw does not give h i m . 

I t h ink therefore tha t this ru le ough t to be m a d e a b s o l u t o 
w i t h costs . 



22* HTGH COURT OF JUDICATURE. CALCUTTA. | B. L. B.*, 

1869 Tho seal of the S a d d e r Ameen 's Cour t appears on the back of 
TARIF BISWAS ifo document . W h e n e v e r I make a n v pavmen t , 1 shall have it 

KAIJDAS recorded on the back of this j u d g m e n t bond . W h a t e v e r will bo 
BAXISKJKK. recorded on the back of. th is k i s tbandi , I shal l admi t . I shal l 

not claim in respect of a n y paymen t which shai l not be record­
ed on the back of this k i s tbandi . 11 I do , it .shall be nul l and 
void. If I fail to pay accord ing to the ins ta lments , you shall 
recover tbe amoun t , w i th interest , unde r this j u d g m e n t k i s t ­
bandi ( instalment bond) and mal zaniini (security) as by execu­
tion of a decree . 

Baboo Khcttra Mohan Mookerjee for appel lan ts . 

Baboo Banshidhar Sen for r e s p o n d e n t s . 

The j u d g m e n t of the Cour t w a s del ivered by 

LooII , J .—The ances tors of the r e sponden t s in this ease ob ­
tained a decree aga ins t the appe l lan t s ' ances tor , w h o , on 24th 
J u n e 1853, executed a k is tbandi , ag ree ing to pay the a m o u n t 
of tho decree by certain ins ta lments ; Tarif and Jarif, the 
appellants before the Court , be ing sure t ies for the due per form­
ance of the t e rms of the k is tbandi . One of tbe t e rms of that docu­
men t w a s to the effect tha t , if t he deb to r s failed to m a k e pay ­
ment as agreed upon the decree-holder w a s to t ake out execu­
tion of the kis tbandi . On th is d o c u m e n t and the sure ty bond 
be ing filed in Court by tbe par t ies concerned , the execut ion 
proceedings were s t ruck off the file. 

The decree-holer at different t imes proceeded to enforce h i s 
claim under the t e rms of the kis tbandi a n d , i n the last endeavor 
to realize the s u m due to h im , a t tached cer ta in p roper ty be long­
ing to his debtor , which was adver t i sed for sale, w h e n the sure­
ties filed objections to further p rocsed ings in execut ion . T h e s e 
objections were heard and rejected by both the lower C o u r t s , 
and a special appeal has been filed in th is Cour t . 

The g r o u n d s taken before us a re , 1st, tha t , if t h e deb to r failed 
to pay the debt according to t h e t e r m s of t h e k i s tbandi , t he 
d ecree-h older should have ' t aken ou t execut ion of b i s dec ree ; for 
the law does not permi t execution to be taken on a k i s tband i , bu t 
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only on a decree ; and if the judgment-creditor wish to recov­
er under the terms of the kistbandi, he must bring a fresh suit ̂  
for that purpose, and a judgment of this Court of 1st March 
1867, in Aghore Chunder Mookerjee v. Wooma Soonderee Debea 
(I), is quoted in support of this averment; 2nd, it is pleaded 
that execution is barred by limitation. 

The judgment-creditor in this case-'could not, as supposed 
Try the appellant's pleader, now executeliis decree ; for the kist­
bandi entered into between him, and the debtor is in substitution 
for that decree, and he can only proceed on the terms of his 
new contract, which was entered into by the parties in the 
presence, and with tire sanction, of the Courtmakingthe decree. 
Tho kistbandi was for the benefit of the debtor, and we think 
he' cannot, on his failing to carry out its terms, turn round 
upon his creditor, and require him to recommence a course of 
litigation to recover what has already been decreed to him. Nor 
does the judgment quoted above support the view taken by the 
appellants' vakeel ; for in that case the terms of the contract 
were that, if the debtor failed to pay, the creditor mightenforce 
his decree. There are two other cases which go dead against the 
appellants : one is Anund Chander Mozoomdar v. Goburdhun Khan 
(2); and the other is Dwarka Nath Sadhookhm v. Doorga Churn 
Saha (3). The judgments in these case should^ I think, be 
followed in the present. 

The plea of limitation must fail, as the lower Courts have 
found that the steps taken by the decree-holder to,enforce pay­
ment of his decree were bond fide, aud this is a>finding of fact. 

A preliminary objection to hearing this appeal was raised to 
the effect that, as the amount in dispute was for a sum under 
•Rs. 500, and the case was one of a Small Cause Court nature, no 
special appeal could, under the terms of section 27, Act XXIII*. 
of 186-1, be admitted. We must decide the Objection against the 
respondent, for we have not the decree before us, and the kist­
bandi is silent as to the nature of the debt to which it relates,. 

W e dismiss the special appeal wi th costs. 




