
Before Mr. Justice Bayley and Mr. Justice HMoms. 

I N THE MATTER OF THE PETITION OF MAHARAJA D I I I R A J 

MAIITAB CHAND BAHADUR, OF B U U O W A N . * 

Superintendence—24 and 35 Vict. c. lOt, s. io-^Iiinh Court—Jurisdiction. 

A claim was disallowed to certain property which had been attached in execution 
t)f a decree. The property was sold : and after satisfaction of the decree, it was 
ordered that the surplus-proceeds should be rateably distributed among other judg­
ment-creditors who had subsequently attached. On the application of tho unsuc­
cessful claimant again preferring his claim to the properly, the Principal Sudder 
Amoe.n made another order, setting aside the previous order for distribution, so 
far as it affected some of the creditors. Held, that the Principal Sudder Ameen had 
rto jurisdiction to make the latter order. The High Court would, therefore, interfere 
to set it aside under Its general power of superintendence. 

Baboo Chandra Madhab Ghose, on behalf of the M a h a r a j a of 
B u r d w a n , moved to m a k e absolute a ru le nisi g r a n t e d on t h e 
Mahara ja ' s pet i t ion, wh ich s ta ted as follows:— 

" T h a t y o u r pet i t ioner obtained decrees against t he above 
deb to r s (Baikantna th Mullick a n d Amri ta la l Mullick) on 1st 
Ju ly 1845. T h a t in execution of decrees Nos . ICO and 161, in 
favor of Anandmay i and Hiralal Seal and others respectively, 
the interes t of the above j u d g m e n t - d e b t o r s in Lots S h e r p o r e 
a n d Basan tpo re w a s at tached ; and a l t hough objection w a s 
offered to the sa le thereof, upon the g r o u n d of the p rope r t i e s 
be ing deicaltra, t he opposition w a s overru led on 22nd A p r i l 
1867, a n d t h e sale took place on 12th Ju ly 1867. 

" In tho m e a n t i m e , bu t subsequent to the aforesaid a t tach­
m e n t , cer ta in other decree-holders a t tached the same propert ies 
in execut ion of the i r decrees. 

" T h a t subsequen t to the sale, y o u r pet i t ioner and Hira la l 
and o thers and Hafizooddin (in Nos. 68 and 138), as also cer ta in 
o the r decree -ho lders , a t tached the surp lus sale proceeds in 
execut ion of their respect ive decrees 

" T h a t t he Pr inc ipa l Sudde r Ameen of Hooghly, on the 17th 
A u g u s t 18G7 last , o rdered tha t Anandmay i and Hiralal a n d 

" Motion Case No. 725 of 1868, against the order of the Principal Sudder Ameen 
of Hooglily, dated the 30th November 1867. 
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t869 o thers , decree-holders in Nos . 160 a n d 161, be ing the parties' 
I^THE MAT- w h o first a t tached the properties',, should bo in the first place 
TKR-OF THE f u u y satisfied ou t of the sale proceeds . 
PETITION OF 
MAKARAJA " That subsequent ly on 20th Novemb er last , t he Principal 

TAB CHAND1 Sudder x\meen directed that t he o ther decree-holders , w h o had 
.BAHADUR OP also attached the propert ies sold, should be satisfied out of the 

BuaowAN. r e m a i n i n g su rp lus safe proceeds to the full extent of the i r res­
pective decrees , and tha t the m o n e y left after such satisfaction, 
should be ra teably dis t r ibuted a m o n g s t your pet i t ioner and. 
o ther decree-holders , i nc lud ing Hira la l Seal and others and 
Hafizooddin. 

" T h a t on the 30th NoA rember last , the Pr incipal Sudder 
A m e e n , by a p roceeding he ld , m a d e a ra teable division, in a c ­
c o r d a n c e wi th h i s order of 20th November . 

" That subsequen t ly t h e objectors aforesaid objected to t h e 
said money being applied to the paymen t of the decrees of your 
pet i t ioner and others , upon the g r o u n d tha t the propert ies sold 
be ing dewattra, t he sale proceeds could not be applied t o w a r d s 
t h e satisfaction of personal debts . 

" Tha t the Principal Sudde r Ameen, on the 13th March 1868, 
raised anew the same quest ion tha t had been finally decided o n 
22nd April 1867 ; and hold ing t h e land to be dncatlra, o rdered 
the money to be applied to tbe satisfaction of the decrees of 
Hiralal Seal and Hafizooddin above n a m e d in (Nos. 68 and 138,) 
those decrees be ing for con t r ibu t ion of G o v e r n m e n t r evenue , 
and therefore be ing not in his opinion for pe r sona l d e b t s . " 

The ru le was issued agains t Hira la l Seal and o thers to s h e w 
cause w h y the order of the Pr inc ipa l Sudde r Ameen , dated 13th 
March 1868, should not be set aside, and the o rder of the 30th 
November 1867 should not be res tored . 

In moving to m a k e the ru le absolute , Baboo Chandra Madhab 
Ghose contended tha t the order of the Pr inc ipa l S u d d e r Ameen 
of the 13th March w a s clear ly w i t h o u t ju r i sd ic t ion , and also 
i l legal on the face of i t . The o rder tha t had been m a d e b y 
h im on the 20th November , was a legal a n d p roper o rder u n d e r 
section 271 of t h e P rocedure Code ; t ha t o rder could not b e 
revoked or set aside at the ins tance of a th i rd pa r ty . The only 
sections in Act V I I I . of 1859, u n d e r w h i c h a th i rd par ty was 
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Baboo Jagadanand Mookcrjee i n r e p l y . — W h e n once a sa le 
t akes p lace , there is n o section under wh ich a th i rd par ty can 
in te rvene , and there is no option left to the Court , but to m a k o 
a n o r d e r u n d e r section 271 d u r i n g the proceeds of sale bee twen 
t h e severa l decree -ho lders . The Principal S u d d e r Ameen h a s , 
therefore , acted whol ly wi thou t jur isdic t ion. 

BAYLEY, J . — T h i s is a n application to set as ide an o rde r of 
the Pr inc ipa l Sudde r Ameen of Hooghly, by w h i c h t h e Maha­
ra ja of B u r d w a n , as a decree-holder , was prohibi ted from s h a r ­
i n g in cer ta in sale proceeds in Court in execution of a decree . 

T h e first g r o u n d for the application, is tha t the Pr inc ipa l 
S u d d e r A m e e n acted wi thou t jur isdic t ion, in o rder ing , on the 
appl ica t ion of a th i rd pa r ty , tha t cer ta in sale proceeds w h i c h 
lie had a l ready directed to be ra teably d is t r ibuted a m o n g cer tain 
dec ree -ho lde r s , shou ld be wi thhe ld from one of those decree-
ho lde r s , viz,, t b e Maharaja of B u r d w a n ; and tha t in this v iew, 
t h e o rde r of t h e Pr inc ipa l Sudder Ameen , be ing wi thout j u r i s ­
d ic t ion, shou ld be set as ide . 

T h e second g r o u n d is tha t t he proceedings of the p r inc ipa l 
S u d d e r Ameen are opposed to the provisions of sections 270 a n d 

f l lowed to in te rvene d u r i n g execution, w e r e sect ions 240 a n d jggg 
230, ne i ther of w h i c h applied to this case ; after sale a t h i rd j N T H B M A T . 
par ty could be hea rd . TER OP THE 

Mr. Allan (with h i m Bkboo Ashuiosh Dhur), ©n behalf of P ^ ™ ^ J ° S " 
Hira la l Seal , contended tha t the sale proceeds of Lo t S h e r p o r e DHIRAJ MAH-
represented the proper ty itself. The third-par ty had , the re fore , g A * A D U R * o V 
every r i g h t to in tervene unde r sec t io iv246 , and to c la im t h e BURDWAN. 
money as co- t rus tees of the- rel igious endowment . T h e H i g h 
Court had n o t h i n g , wha teve r , to do wi th the legality o r il­
legali ty of t h e order complained of. There w a s no appeal to th is 
Cour t aga ins t an order unde r section 271 , and this was not of a 
clas^ of cases in wh ich the Court , unde r section 15 of the Char te r 
Act, is au tho r i zed t o interfere. 

Baboos Nalit Chandra Sen a n d RashbehariGhose for Deben-
d rana th Mull ick a n d others.. 



220 HIGH COURT OF JUDICATURE CALCUTTA. [B. L. R 

. 1 8 6 i 271, Act VI I I . of 1859, and t ha t , therefore, they ough t to be 
IN THK MAT- , • , . , , , 
TER OF THK S e t a S K ' e a S i l legal . 
PETITION OF I a m of opinion tha t the first g r o u n d , viz., t h a t the pr incipal 
DHTRAJ^IAH- J u d d e r Ameen acted w t h o u t jur i sd ic t ion is correct , and tha t , 

TAB CHAND therefore, it is no t necessary to go into the second point at air 
B BU^WA?T ' a s a m a l t e r f o r J u d i o i a l dec is ion . 

The Pr incipal S u d d e r Ameen specified the decree-holders as 
be ing of th ree classes : the first class consisted of decree-holders 
of decrees Nos. 160 and 161 , A n a n d m a y i and ano ther ; the 
second class of other dec ree -ho lders w h o had a t tached the 
s a m e p r o p e r t y ; and the th i rd class consis ted of the Maharaja 
of B u r d w a n and Hiralal Seal and ano the r . 

On the a t t achment of the p roper ty (lot Sherpore and another ) 
by the decree-holders of the first c lass , viz. Anandmay i and 
o the r s , certain par t ies , D e b e n d r a N a t h and Rajendra Na th , 
came in as c la imants , u r g i n g tha t tho lands w e r e dnoaltra and 
as such, could not be sold in execut ion of the decree . The 
objection w a s overru led on t h e g r o u n d tha t t h e Pet i t ion w a s 
too late ; and on the 12th Ju ly 1867, the sale of the p rope r ty 
took place. 

Subsequent ly , on the 17th A u g u s t 1867, the Pr inc ipa l S u d d e r 
Ameen ordered tha t the decree-ho lders of the first class be ing 
par t ies w h o first a t tached the p roper ty , shou ld be first satisfied 
o u t of the sale proceeds . 

On the 20th November 1867, the Pr inc ipa l Sudder Ameen 
aga in directed tha t the second class of decree-holders w h o h a d 
a lso a t tached the proper t ies , should be also satisfied out of the 
r e m a i n i n g surp lus sale proceeds ; and , accord ing ly on the 30 th 
November 1867, an o rder w a s passed for a ra teab le d i s t r ibu . 
t ion of the surp lus -proceeds a m o n g the several decree-holders . 

Thereupon D a b e n d r a N a t h and Ra jendra Na th aga in repea ted 
the i r claim to the land, on the g r o u n d tha t they w e r e co- t rus tees 
of the land as dncaltra (endowed land) , a n d the Pr inc ipa l S u d d e r 
Ameen held that , the decree of Hira la l Seal be ing one for 
recovery by contr ibut ion on accoun t of p a y m e n t s of G o v e r n m e n t 
r evenue for o thers , he w a s enti t led to sha re ra teab ly in the sa le 
proceeds , bu t the Pr inc ipa l S u d d e r A m e e n held tha t , as t h e 
Maharaja of B u r d w a n had only a n o rd ina ry money-dec ree , h e 
could not be al lowed to s h a r e in the s a m e . 
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I t h i n k t h a t the Principal Sudder Ameen had no jur i sd ic t ion tm' 
to m a k e this o rder ; because, ' a l though a third pa r ty m a y clai m IN THK MAT-
before sale , bo th moveab le and immoveable proper ty , u n d e r T E H 0 I ' ™ K 

l'ETITION OP* 
section 246, Act VI I I . of 1859, still section 230 p roh ib i t s such MAHARAJA 
pa r ty from c l a iming immoveable property after sale in execut ion D H 1 R A J M A *'-
R 'TAB CHAND 

-1 had some d o u b t s as to w h e t h e r , wi th reference to the f requent BAHADUR OF 
ru l ings by th is Cour t tha t the sale-proceeds represent l anded B U K U W A N -
p roper ty sold in ano ther shape, the claim might notbe cons ide red 
as aga ins t l and , bu t I th ink it is clear that the land is c h a n g e d 
into m o n e y by the process of s a l e ; and that for the purpose of 
execut ion , the proceeds a re to be t reated a s moveable p roper ty 
o r m o n e y in its o rd ina ry shape . 

I also t h i n k tha t the Pr inc ipa l Sudde r Ameen acted w i thou t 
ju r i sd ic t ion , hav ing once passed an o rder on the 20th November 
tha t t h e su rp lus proceeds be ra teably d is t r ibuted a m o n g t h e 
severa l decree-holders r emain ing to be satisfied, viz., H i r a l a l 
Seal and the Maharaja of B u r d w a n , and then hav ing set as ide 
and acted con t ra ry to that order , on the mere motion of the t h i rd 
pa r ty , w i t h o u t first admi t t ing a review of tha t previous o rder . 

I a m of opinion tha t , excepting in some special case of obvious 
and gross i l legal i ty, w e cannot be called upon to exercise t h e 
ex t r ao rd ina ry powers given us by section 15 of the Cha r t e r 
Act, as if they w e r e ord inary power s of appeal ; but as t h i s 
ques t ion does not directly ar ise now tha t t h e case is decided on 
t h e point of jur i sd ic t ion , I need not go further into tha t ques t ion . 

F o r the reasons stated above, I t h ink tha t the o rder of t h e 
Pr inc ipa l Sudde r Ameen should be set aside as passed w i t h o u t 
j u r i sd i c t ion , a n d tha t t h e ru le ought to be made absolute w i th 
cos t s . 

HOBIIOUSK, J . — T h e only facts which seem to me mate r i a l in 
th is case are these , viz. t h a t o n the 12th Ju ly 1867, cer ta in p r o ­
per t ies of a cer ta in j udgmen t -deb lo r w e r e sold, and that , the re ­
after, t he surp lus -proceeds of such sale w e r e held in Court to b e 
d i s t r ibu ted a m o n g certain j udgmen t - c red i to r s . Certain of t h o s e 
c red i to rs w e r e satisfied in full ; and by an order of the 20th. 
N o v e m b e r 1867, the Pr inc ipa l Sudder Ameen directed t ha t t h e 
b a l a n c e w h i c h remained should be distr ibuted a m o n g the r e m a i n * 
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*M9 ing creditors ; and on the 30th November , m a d e an o rder for * 
lx TMB MAT-rateable distr ibution of the proceeds a m o n g those c red i to r s , one 
PETITION- ^ of them being the Raja of B u r d w a n , the pet i t ioner before u s r 

MAHARAJA and the other Hiralal Seal and o the r s , w h o have been? called 
DHIRAJ MAH , . . , , . 
TAB CHAND upon to shew cause aga ins t the r u l e . 

BBURDNVANF Having passed the order of t h e 30th November 1867, w h i c h , 
I m a y r emark , w a s an drdor s t r ic t ly wi th in t h e provis ions of 
section 271 of the Civil P rocedu re Code, the Pr inc ida l S u d d e r 
Ameen , on the f 3th March 1868, en te r ta ined and admi t ted the 
objections of certain persons not par t ies to the or iginal suit,, 
w h o set up a claim to the su rp lus -p roceeds in ques t ion , on tho 
g r o u n d tha t they were the proceeds of a dcwatlra mehal, . of 
which they were co- t rus tees ; and in its o rder t h e Cour t refused 
to a l low the peti t ioner, t h e Maharaja , to par t ic ipa te in tbe 
surplus-proceeds , w h i c h , in its previous o rde r , tbe Cour t h a d 
directed to be d i s t r ibu ted to t h e said Raja ra teab ly . 

The petitioner before u s n o w p rays t h a t this o rder of t b e 
13th March 1868 be sot as ide , a s h a v i n g been passed w i t h o u t 
jur i sd ic t ion . He also says tha t t h e o rder is manifest ly i l legal 
o n the face of it; a n d t h a t o n this g r o u n d a lso , w e should , u n d e r 
t h e provisions of section 15 of t h e Char t e r Act , sot as ide t h e 
order . 

I agree wi th Mr. Jus t ice Bay ley tha t t h e o rder w a s w i t h o u t 
jur isd ic t ion , and it is not necessary , and I do not therefore go in to 
t h e second point as r e g a r d s the i l legali ty of t h e o rde r . 

I t seems to me tha t , in execut ion of a decree , the only par t ies 
t ha t a re before t heCour t , and over w h o m tho Court has jur isdic­
t ion, a r ep r imar i l y the j udgmen t - c r ed i to r and the j udgmen t -deb ­
tor ; and that if any th i rd par ty wishes to in te rvene and to have a n y 
r igh ts ofhis decided in reference to t h e p roper ty disposed of as 
be tween the j udgmen t - c r ed i to r and the j u d g m e n t - d e b t o r , he can 
only come in under cer ta in speci f icprovis ionsof law. One of these 
provis ions is to be found in section 246, and ano the r in section 
230, of the Code of Civil P rocedure ; bu t it is not , and it canno t 
be for a m o m e n t contended t ha t t h e th i rd pa r ty in this ins tance 
w a s a par ty w h o claimed to be heard u n d e r e i ther of those p r o ­
visions, for tho one applies s t r ic t ly to p roper ty u n d e r a t t a c h ­
men t and before sale, and the o ther to immoveab le proper ty only-
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Before Mr. Justice Loch and Mr. Justice Mitter. 

T A R I F B I S W A S AND ANOTHER (JCDGMEST-DEHTORS) V. K A L I -
DAS B A N E R J E E AND OTHERS (DEGREE-HOLDERS.;* I M 

t'eby. i . 
Kislbandi—Execution of Decree. 

. Whore a .nidgment-debctor executed a kislbandi or instalment bond providing 

for the satisfaction of the decree which had been obtained against him, and subse- g e c a l g 0 ^ 
quently falied to pay according to tho terms of the kislbandi, held, that. the BLR.289. 
decree-holder could enforce liis claim under the terms of kislbandi by proceedings 
lu execution, and need not lile a fresh suit. 

T i n s w a s a sui t to execute a decree upon the t e rms of the 
k i s tbandi he reunde r given. The facts appear on the face of 
t h e d o c u m e n t and the decision of tho High Cour t :— 

To the High in Dignity SARBA CHANDRA BANDOPADHYA. 

I , S a n k a r Biswas , indi te this j u d g m e n t ins ta lment bond, (kist­
bandi) in the year 1280. You have applied for the execution 
-of a decree dated 5th November 1853 for the recovery of rupees 
161-6, besides costs, aga ins t m e in the Court of the Moonsiff 
of H a n s k h a l i ; n o w by w a y of compromise , I have settled to pay 
you 166 rupees 12 annas , inclusive of costs, upon the secur i ty 
(mal zaminy of Tarif and Jarif of Pa t ika Bat i . 

* Miscellaneous Special Appeal No, 471 of 1868, from a decree of the officiating 

Judge of Nuddea, dated the 2nd July 18G8, affirming a decree of the Sudder Moon 

s:ff of that district, dated tho 8th August 1807. 

I t seems t o mo then that , w h e n a c la imant can only be a l lowed 1889 
to come in u n d e r certain provisions of the law, a person w h o " 5 * ™ 8 M A T * 

i i ,i- L- ^ l • i , i , , T E B - OP T H E 

a p p e a r s , on behalr oi tha t c la imant , mus t s h e w tha t he h a s a PETITION OP 

r i g h t to be heard ; and in this case he has not been able to do so M A H A R A J A 

• DHIRAJ MAH-

Tho o r d e r of the Pr inc ipa l Sudder Ameen of the 30th N o v e m - TAB CHAND 

be r 1867, w a s str ict ly a legal order , and could only be d i s p u t e d , 
if it could be disputed at all in review. When, therefore , t b e 
Pr inc ipa l S u d d e r Ameen vi r tual ly set aside the order on t h e 
c l a i m of a th i rd person w h o had no legal s tanding before h i m , 
ho u s u r p e d a jur isdic t ion which the l aw does not give h i m . 

I t h ink therefore tha t this ru le ough t to be m a d e a b s o l u t o 
w i t h costs . 




