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t868 defendant to p rove that these l ands a re lakhi ra j ;, t he onus is 
" S W D K A R - ' upon the plaintiff, a s i t h a s been f requent ly stated in numerous 

1 £ ! U M decision of this Cour t ; the onus is cm t he plaintiff to prove that 
BR.UA NATH these lands a re n o r l a n d s , and that they have been pay ing rent . 

- K T O * ^ £ H 0 W " A t the same t ime, to prevent t h e ryots from mere ly set t ing up 
this, plea wi thou t any evidence at al l t ha t they hold a n y lakhira j 
l ands , the Courts, h a v e h e e n accus tomed to r equ i r e the defen
dants, to show, by some prima facie evidence, tha t they do^hold 
lakhira j l ands . 

In this case the defendant h a s pu t in kaba las and extracts 
fron t h e lakhira j regis ter , wh ieh a re snob sufficient?2>n'm«2/acie 
evidence as is requ i red . W e t h i n k the J u d g e is w r o n g in 
say ing tha t it is not prima fade evidence ; and it is evident from 
t h e reasons tha t the J u d g e gives for so ho ld ing , tha t h e makes-
n o dist inction .between prima facie evidence- andjcomplc te and 
conclusive evidence 

W e a re obliged, therefore , to reverse the decision of t h e J u d g e 
in this sui t , in so far as it affects the l ands w h i c h the defendant 
c la ims as l a k h i r a j ; a n d as it appears from t h e decision of t h e 
J u d g e t h a t the plaintiff has not proved t h a t these l ands a r e 'mal, 
w e decree th i s appeal , and dismiss t h e plaintiff 's su i t as far a s 
i t refers to^these l a n d s . 

Before Mr. Justice L. S. Jackson and Mr. Justice HoNioitse. 

COLVIN, C O W I E , A N D O T H E R S (PLAINTIFF) V. MRS. B A R B A R A 
O W E N JULIA E L I A S A N D O T H E R S (DEFENDANTS.)* 

Plaint—Act, VIII. of 1839, s. 246 —Ctaim—Declaratory Decree. 

A D Appellate Court is competent at any stage to a l low objections to be taken 
* 8 6 9 to an apparent defect in the plaint. 

Jany. 1 3 . Hew, that a party against whom an order has been obtained under section 246, 
• -Act VIII. o f 1S59, must, if he sue for its; reversal, assert substantially Hie same; 

right as that which has been contended for ia the execution. 
Held, by JACKSON, J., that fn a suit for declaration of title, defendants must have 

given a cause of action, by impugning it antecedently to plaint filed even thought 
their written statement be hostile. 

T h e Advocate-General and Baboo Ashutosh Bhur for a p p e l 
l a n t s . 

* Special Appeal, No. 2204 of 1868, from a decree of the Judge of East Buidwan, 
dated the 2lst May 1868, reversing a decree of the Principal Sudder Amecn of 
that district, dated the I9lh February 1868. 
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Mr. G. C. Paul for respondent. »869 
COLVIN.COWIR 
AND OTHERS 

The facts of the case and the arguments of counsel sufficiently v-
. . . . . . . . MRS.BARBARA 

appear in the judgment of the Court delivered by OWES JUL.A 
ELIAS. 

J A C K S O N , J.—This was a suit, on ^he part of the Land 
Mortgage Bank, as described in both the lower Courts,, for the 
establishment of a putni right, that is, as I take it, for a 
declaration of the plaintiffs* putni right in the property sued for 
by setting aside an order admitting a claim, which was a claim 
preferred and disposed of hy the Court under section 246 of 
the Code of Civil Procedure in execution of a decree obtained 
by the Land Mortgage Bank. It appears that tbe Bank had 
taken a mortgage of putni talook obtained- by Chandra Kant 
Chuckerbutly from Mrs. Elias, and had recovered two decrees 
against the mortgagor,— one for rent, and another for the sum 
advanced upon the mortgage ; that, in execution of the rent-de
cree, the Bank had obtained an attachment of the property in 
dispute, which consists of a two-storied house in one of the 
villages comprised in the putni, with a garden in which the 
house is situated ; and that, in attaching the property, it was 
described as the lakhiraj property of the judgment-debtor. 
Thereupon the zemindar, Mrs. Eli as, presented a petition of 
.claim, alleging the property to be in h er possession as her here
ditary lakhiraj. That claim was allowed, and the present suit 
was brought within one year of such allowance, upon a new 
allegation that the house and garden were comprised within 
the putni granted to Chandra Kant, and upon which the Bank 
held a mortgage. The plaintiffs asked for a declaration of their 
title as mortgagees of the putni and asked for a reversal of 
the order passed under section 246. 

The suit was tried in the Court of the Principal Sudder 
Ameen, who considered that the putni did comprehend the 
premises and garden in question, and gave the plaintiffs a decree. 
On appeal to the Zilla Court, the Judge considered, both upon 
the terms of the putni, and also upon a consideration of the 
conduct of the parties, and all the circumstances of the case, 
that the plaintiffs had not succeeded in proving that the putni 



, 8 6 9 _ _ _ ° n which they held the m o r t g a g e inc luded the disputed house: 
^ J 1 * ; ^ ^ and garden ; and tha t , consequent ly , t h e plaintiffs were no t 

v. entitled to a decree dec la r ing the s a m e to be rneluded i« the 
O w E N A J u L i \ P u * ; n ^ Against th is decision t h e plaintiffs have appealed spe-

EUAS. cially. They contend, first, tha t the J u d g e has w r o n g l y cons
trued the putni potta ; and secondly, tha t the J u d g e has omi t ted 
to consider a certain let ter of Mrs . El ias to the lessee, C h a n d r a 
Kant , whereby there h a s been a defect in the invest igat ion which 
has produced an e r ror in the decision on the mer i t s . 

Mr. P a u l , w h o appeared for t h e respondent has a rgued the-
negat ive of these proposi t ions, and h a s also contended tha t in 
point of fact the plaintiffs in this case had no cause of as t ion , 
and that , however the quest ion of title m a v stand,, the p la in t , as 
it was framed, ought t o have been d ismissed . 

Speaking for myself, I a m inclined to t h ink tha t the la t te r 
contention of Mr. P a u l has cons iderable fo r ce ; and if it w o r e 
necessary for the purposes of th is case , I should be inclined 
to hold t ha t t he r e w a s no cause of act ion, and the sui t 
o u g h t to be d ismissed, a l t hough t ha t point is n o w t aken 
before us for the first t ime in the p roceed ings . I t is a defect 
apparen t in the plaint , a n d one w h i c h the Cour t of first 
ins tance o u g h t of itself to have taken u p , and w h i c h , therefore , 
t h e Appellate Cour t in any s tage , is I t h ink , competen t to act 
upon . I t will be observed tha t the sui t is descr ibed doubly : first, 
as a suit for a declarat ion of title ; and , secondly , as a sui t to ge t 
r id of an order passed unde r section 246. Look ing a t the n a t u r e 
of the c la im set u p in t h e execut ion p roceed ings as c o m p a r e d 
w i t h t h e t i t le n o w set up by the plaintiffs, the l ea rned Advoca te 
General , w h o appeared for the special appel lan t , felt t he difficulty 
of con tending tha t this w a s rea l ly a sui t such as i s p rov ided fo r 
in the concluding clause of section 24 6, name ly , a sui t toes tab l i sh 
the r igh t of the pa r ty unsuccessful u n d e r t h a t sect ion. I t w a s , I 
t h ink , fairly admi t ted tha t the r i gh t t o b e establ ished i n such a 
su i t m u s t be , substant ia l ly , t h e s a m e right as tha t for w h i c h t h e 
pa r ty had contended in the execut ion . T h e lea rned Advocate 
Genera l , therefore, desired to set as ide tha t po r t i on of t h e p l a i n t , 
and to deal wi th the sui t as s imply a dec la ra tory s u i t ; and if t ho 
sui t is so r ega rded , it immedia te ly becomes o f i m p o r t a n c o to 

t u HIGH COURT OF J U D I ' ATTJRE, C A V U T T A [B. it R* 
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^ c e r t a i n w h e t h e r there was a n y cause of action s u c h a s entitled »8fi9 
plaintiffs to the declarat ion which they sough t . I t s e e m s to COLVIN.COWIK 

me t he re w a s no such cause , because the defendant had neve r , A S D ° T H E R S 

| jy a n y act o f h i s , i m p u g n e d or dis turbed the t i t le w h i c h the o w i ^ ^ n u t 
plaintiffs a r e se t t ing up in the present sui t . Indeed, I m a y a d d ELIAS. 
lihat t h e defendant did not commit any act prejudicial to t h e 
plaintiff 's t i t le . All t ha t she did was to-oppo.se and d i s p u t e tho 
a l l ega t ion on the par t of the plaintiffs that they were en t i t l ed to 
soli th is p roper ty by reason of its being the lakhiraj p rope r ty of 
t h e j u d g m e n t - d o b t o r ; and it may very well be tha t , if tho p l a i n 
tiff h a d s o u g h t in those proceedings to sell this proper ty a s b e 
ing compr ised wi th in the putn i , the defendant would not h a v e 
Opposed t ha t applicat ion. It has been held in a former case 
"Kenaram Chuckerbutttj v. Denonath Panda (1), with my cntiro 
c o n c u r r e n c e , tha t the a n s w e r of the defendant to a sui t of this 
n a t u r e , t h o u g h it m a y b e hostile to the plaintiff, will not g ivo 
t h e plaintiff a causoof act ion, or justify the b r i n g i n g of the sui t ; 
and I should hold tha t , to justify the insti tution of tbe su i t , t h e 
hos t i l e act of the defendants mus t be antecedent to the filing of 
t h ? plaint , and not subsequent to it . 

Althousrh I t ake this v iew of tho case, it is not necessary to 
decide it on tha t g r o u n d ; and , in fact, I prefer to decide on t h e 
m e r i t s . A l though , undoubtedly , the J u d g e has adver ted to o t h e r 
cons idera t ions , I th ink there can be no doubt tha t he has looked 
a t the conduc t of the part ies , and the whole of the evidence in t h o 
cause . W e are bound to assume that he has done so, and w o 
a r e specially b o u n d to do so, w h e n the pa r t i cu la r ev idence 
referred to is one which has been commented upon by the J u d g e 
of t h e Cour t below. It is not in tbe least l ikely tha t s u c h 
ev idence should have escaped t h e Judge ' s a t ten t ion , no r is it t o 
be p r e sumed tha t h e has failed to give proper w e i g h t to t h e 
observa t ions of tbe lower Court upon that evidence. Tha t b e i n g 
so , w e should not be competent to set as ide the verdict of t h e 
l ower Appellate Cour t upon the facts of the case. But 1 m a y 
go further and say tha t , so far as we arc at l iberty to look at t h o 
evidence on the record, the J u d g e has come to a correct c o n 
clusion. 

si) u \V. R.. Si:.. 
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< 8 6 9 The t e rms of the pu tn i pot ta , I th ink , a re not such as w e 
• ^ D O T B K R T o u ? n t ' t o cons t rue as a demise of t h o premises in d i spu t e ; and 

v. if the putni pot ta be not explici t u p o n this poin t , I cer ta in ly 
o v f E N A 1 J u u A think that we ough t not to d r a w a n y conclusion favorable to tho 

KLIAS. plaintiffs upon let ters and proceed ings of so a m b i g u o u s a n a 
ture as those upon w h i c h they re ly , especially w h e n it is con
sidered tha t the suit is riot one to recover possession, bu t to ob
tain a declarat ion of an abs t rac t t i t le . 

I th ink that , before a Cour t of Jus t ice could give t h e p la in 
tiffs a decree of tha t na tu re , it oui^ht to be qui te c lear tha t t h e 
defendant had real ly inc luded the p remises in d i spu te in the 
case which she g ran ted . On all these cons idera t ions , t h e r e 
fore, I th ink that the decision of t h e lower Appellate Cour t 
m u s t be affirmed wi th costs . 

HOBHOUSE, J.—-I th ink tha t on the g r o u n d s t aken by tho 
special appellant in this case , w e canno t a d m i t the spec ia l 
appea l ; because, as Mr. Jus t ice Jackson h a s pu t it, I t h i n k 
tha t we cannot say, on the first g r o u n d taken , tha t the l o w e r 
Appellate Court has not r igh t ly const rued- the putni pot ta . 
Nei ther can w e , on tho second g r o u n d , say tha t the J u d g e 
h a s omitted to consider the let ter in quest ion, or the c o n d u c t of 
the part ies as set forth by tha t let ter ; for, by t h e o ther p roceed 
ings on the record , w e find t h a t the J u d g e express ly m e n 
t ions that letter, and tha t , in ano the r pa r t of h is j u d g m e n t , he 
expressly comment s upon t h e c o n d u c t of t h e pa r t i e s , n a m e l y , 
upon the conduct of t h e p resen t plaintiffs in the execut ion 
proceedings for the money-dec ree . In this v iew I concur in 
d i smiss ing the special appeal wi th costs . 

I refrain from giv ing a n y opinion upon the point t aken in 
cross-appeal by Mr. Pau l , for upon tha t point I a m not qui te 
su r e tha t I can agree w i th Mr. Jus t ice Jackson . 




