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Before Sir Barnes Peacock, A'(., Chief Justice, and Mr. Justice L. S. Jackson 
and Mr. Justice Alacplierson. 

P R A N K R I S H N A DEY A N D A N O T H E R ( P L A I N T I F F S ' ! B I S -
W A M B H A R SEN A N D O T H E R S ( D E F E N D A N T S . * 

Lessor and Lessee—Possession. 

"Where a lessor, w h o had never been In possession, granted a polta of lands t o 
•which his title was disputed, aud the lessee was kept out of possession by the 
defendants w h o disputed lessor's title, laid, that the lessee could maintain his action 
f o r possess ion of the lands, and need not make his lessor a co-plainUlT. 

T H I S su i t was inst i tuted in the Court of the Moonsiff of 
D e w a n n y , by P r a m k r i s h n a Dcy and ano the r , aga ins t Madhu 
R a m and seven o thers , also against B i shwambha r Sen a n d Kash i 
C h a n d r a Sen . 

T h e plaintiff sough t to obtain possession of certain*land w h i c h 
t h e y c la imed to hold as t a lookdars unde r a pot la g ran ted to thorn 
on the 4th A s h a r 1228, by the two last named defendants . Those , 
it w a s said , had inher i ted the zemindar i tit le in the land from 
one S h a m p u r n a , the second wife of their g randfa the r Kcbal 
K r i s h n a , w h o died five years ago in 1223 Maghi. 

I t w a s admi t t ed tha t the grandfather of B i swambhar and Kashi 
C h a n d r a and one of the defendants D u r g a d a s he ld tbe zemindar i 
in t h e p ropor t ion of seven annas by the former , and n ine annus by 
t h e la t ter , but D u r g a d a s main ta ined tha t nei ther they no r S h a m ­
p u r n a ever h a d possession of the l ands c la imed by plaintiff. 
The i r sha re , it w a s asser ted, was comprised of land s i tuated in 
o t h e r m a u z a s of the taraf. This , however , w a s not p roved ; on 
t h e con t r a ry it had been proved, on behalf of B i s w a m b h a r before 
t h e Moonsiff, t ha t S h a m p u r n a used to receive paddy , and tha t 
t h e l ands in quest ion w e r e measu red in the n a m e s of S h a m p u r n a 
a n d D u r g a d a s . 

• A p p e a l No. 9 of 1808, under section t s of the Letters Patent of 28th December 
!8<^i, against a judgment or Mr. Justico Loch prevailing against that of Mr. 
Justice Mitter, dated the 36th May 1868, In Special Appeal No. '2285 of 18«7, 
. from a (leer e e of the Additional Judge of Chlttagong, dated the «$tu June !SS7. 
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1808 Durgadas was unab le to point out the m a u z a s in wh ich , as 
PRANKRISHN-A h e asserted, Kebal ' s 7 - a n n a s h a r e w a s s i tua ted . It appeared 

i D*;Y that the land in quest ion belonged to Kashi Chund ra , B i swam-
BISWAMBHAR bhar ' s ma te rna l grandfather Kebal Kr i shna , and it w a s proved 

S e n " tha t , after the dea th of Kebal ' s w i d o w S h a m p u r n a , the defend­
an ts Kashi and B i s w a m b h a r w e r e the r ightful hei rs accord ing to 
Hindu l a w : and it w a s admi t t ed by these heirs tha t they gave 
plaintiff a talook of the l and , and tha t t he defendants h a d not 
divided their former possess ion; and on those g r o u n d s " it was 
decreed tha t the plaintiffs shou ld get jo in t possession wi th d e ­
fendant Durgadas of the land of their ta look he reby conf i rmed. ' ' 

F r o m this decision defendant D u r g a d a s appealed to the J u d g e 
of Chi t tagong, w h o reversed the Moonsiff's decision, and d i s ­
missed the pla in t i f fs suit , on the g r o u n d t ha t his lessors h a d 
never been in possession, and tha t t he lessors could not, by a 
sui t of this kind b r o u g h t t h r o u g h a so-cal led t enan t , and for 
proper ty of a compara t ive ly t r i f l ing va lue , obtain a decision on 
t h e quest ion of their tit le as hei rs to the proper ty which the appe l ­
l an t Durgadas alleged to bo w o r t h 50,000 Rs . In suppor t of th is 
v iew, t he J u d g e re l ied on tho ease of Dinomonee Banerjee v . 
Gyrutoollah Khan, (i). 

The plaintiffs P r a n k r i s h n a Dey a n d R a m Manikya Dey then 
appealed to tho High Cour t . T h e J u d g e s of the Divisional 
Bench , Locu and MITTER , J . J . , differed in opinion, m l the 
present appeal w a s from the decision of the senior J u d g e ( L o c n J>) 
wh ich prevailed:—• 

LOCH , J . — T h e quest ion before us in special appeal is, w h e t h e r 
a lessee, whose lessors have never been in possession of the l ands 
comprised in the lease, can b r i n g an act ion to establish the title 
of his lessors, w h o are m a d e by h im co-defendants in the sui t 
a l o n g wi th the defendants in possession. 

T h e r e is a case, Dinomonee Banerjee x. Gyrutoollah Khan (1) 
(THEVOR and CAMPBELL, J. J . ) , w h i c h ru led tha t it w a s no t 

competen t to a super ior ho lder , by t h e g r a n t of tha t w h i c h is no t 
in his possession to give oppor tun i ty to a pa r ty , to raise the 

(1] 2 W. R.y'138 
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quest ion of his t i t le, and have it indirect ly decided. In o r d e r to 1868 
enable a lessee to defend airy act ion, h is g r a n t o r m u s t be in PRASKSISHNA. 

possession at the t imeof the g ran t ; o therwise asu i t for possess ion > D * Y 

a t t k e t e n a n t ' s ins tance a lone , cannot be suppor ted. BISWAMBUAH 

Tt a p p e a r s t o m e that this j u d g m e n t lays d o w n a co r rec t 
pr inciple . T h e lessors m igh t be plaintiffs wi th the i r lessees , 
a n d b r i n g a jo in t act ion for possession ; bu t if they be m a d e 
de fendan t s by h im , the substant ia l defendant in possession can­
n o t p lead l imi ta t ion aga ins t t h e m . Any finding on the po in t 
of l imi ta t ion in such a sui t , wou ld no t be conclusive aga ins t the 
lessors , Who, in fact, a re collusively in t roduced into the case a s 
defendants , in o r d e r to suppor t the c la im of their lessee, by 
a d m i t t i n g the execut ion of the lease to h im by t h e m . I would> 
(therefore, confirm the order of the J u d g e , and dismiss this 
appea l w i t h cos t s . 

MITTER , J.*~t a m ex t remely sorry to differ from m y l ea rned 
ca l leaguc in this case. It appears to me tha t the more fact of tho 
lessors of the plaintiffs, not hav ingbecn in possession of t h e l ands 
in d i spu te a t tho t imo w h e n the ta lookdar i lease w a s g r an t ed to 
thonl , is not an ail-sufll cie'nt reason for the dismissal of t hesu iL 
If t h e lessors of the plaintiffs, have got a good title to these l a n d s , 
a n d t ha t t i t le is not ba r red by l imitat ion, I do not find a n y r e a ­
s o n w h y the plaintiffs should not be permit ted to main ta in th i s 
ac t ion . Every person lias a r igh t to sue for the protect ion of h i s 
o w n i n t e r e s t ; and if, for the de terminat ion of those interests>it 
.becomes necessary to enqu i re into the title of the person t h r o u g h 
w h o m he c la ims , the Court is bound to m a k e the enqui ry . Tho 
decis ion of th is Cour t tha t has been referred to by the J u d g e 
b e l o w , is cer ta in ly in suppor t of his v iew ; bu t w i th the u t m o s t 
deference to the learned Judges w h o passed that decision, I a m 
cons t r a ined to say tha t I cannot subscr ibe to the doctr ine laid 
d o w n there in . P rope r ly speaking , the lessors of the plaintiffs 
o u g h t to have been m a d e co-plaintiffs, ins tead of being m a d e 
defendants in the cause ; a n d I t h ink that the lower appel la te 
C o u r t m i g h t have rectified this e r ror , by placing them in t h e 
fo rmer posi t ion unde r the provisions of section 73 of the Code . 
At any rale 1 a m of opinion that the suit ough t not to hav« 
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1868 been dismissed a l together , i na smuch as I th ink tha t the plaintiff^ 
PBTJJKRISHNX are competent by themse lves to ma in ta in it. 1 wou ld , therefore* 

D E V r emand this case for fresh decis ion. 
V. 

BISWAMBH9.R 

SKN. Baboo Srinath Doss for appe l l an t s . 

Baboo Ashulosh Chatterjee for r e sponden t s . 

The j u d g m e n t of t he Cour t w a s del ivered by 

PEACOCK, C. J . — W e th ink that the reasons given byfMr. 
Jus t ice Dwarkana th Mitter in th is case a rc qui te correct . The 
lease gave to the plaintiff a r igh t of possession, a s s u m i n g tha t 
the lessors had a r ight of possession, but w e r e not in possession. 
If they transferred the r i gh t w h i c h they had to tho lessee, and 
the lessee was kept out of possession'by the . defendants , the lessee 
had a r ight of suit against the defendants , to recover the posses­
sion from him. If the lessors had no r . ^ h t of possession, as for 
ns tance, if they were ba r r ed by l imi ta t ion , they could not con­

vey to the plaintiff t ha t to which they themse lves w e r e not en­
t i t led , and the suit wou ld , of course , fail on the g r o u n d that the 
lessors had no th ing which they could convey. 

It is said that the lessors o u g h t to have been m a d e co-plain­
tiffs, hut the Court cannot compel a m a n to become a pkiintifl 
against his wil l . The j u d g m e n t of the senior J u d g e appealed 
l rom is reversed, and the case is r e m a n d e d to the lower appe l ­
la te Court to be tried on the meri ts . W e express no opinion as 
to whe the r , unde r the c i rcumstances , t he plaintiff is entitled to 
a decree against the lessors . His object is to obtain possession 
from those w h o keep h im ou t of possession. 

The appellants will be declared enti t led to the costs of the 
appeal to the Division Bench and t he costs of this appeal . 




