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f PEACOCK, 0 . J .—The question decided by the Division Bench, " B S S S J 1 * 
I n respect of which this appeal has been brought, arose in a spe- *. 

BHAIRAB 
rial appeal from the decision of the Principal Sudder Ameen. 
We agree with Mr . Justice Loch in thinking tha t execution 
was barred by limitation. N othing was done upon the petitidfis 
of the 4 th May 1861 and 14th August 1862, and they were con
sequently struck off for default. They did not, therefore, keep 
the execution alive. 

The appeal is dismissed with costs. 

Before Sir Barnes Feacoch, Kt., Chief Justice, Mr. Justice L. S. Jackson, 
and Mr. Justice Macplxcrson. 

AKORA STJTH ( D E F E N D A N T ) V. BOREANI ( P L A I N T I F F . ) * 
Re-marriage of Hindu Widow—Act XV- e/1856, ss. 2, 3,5—Inheritance. 
A Hindu diod, leaving a widow and minor son and daughter. The widow 

re-married after her husband's estate had vested in hor son. Tho son subse
quently died; and his step-brother took possession of the property. The 
widow then brought a suit against tho stepbrother for possession. Held 
that the suit was maintainable, and that she could properly succeed as heir} 

to her son, notwithstanding her second marriage. 

THE plaintiff in this case sued, originally as manager and guar
dian of her minor daughter Dhan Mala, but was subsequently 
permitted to amend the plaint under section 73 of Act VIII . of 
1859, by making herself a party, and suing in her own name, as 
well as guardian to her daughter. The suit was for obtaining 
possession of 19 bigas of land, and value of certain properties 
laid at Es. 149-12. Peokan, the husband of the plaintiff, 
died possessed of 19 bigas of land in Mauza Ubeagram, and 
movable property valued at Es. 133-8. At the time of his 
death, he left behind him his widow the plaintiff, his son Bhakat 

* Appeal No. 22 of 1868 UDder section 15 of the Letters Patent of the 28/h 
tlecember 1865, against a judgment of Mr. Justice Kemp prevailing against 
that of Mr. Justice E. Jackson, dated the 10th June 1868, in Special Appeal 
No. 2704 cf 1867, from a decree of the Deputy Commissioner of Nowgong, 
dated 6th August 1867, 
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1868 R a f f l j a n ( j j , i s f j a u f f h te r Dhan Mala. The plaintiff married a 
AXOBA STJTH second husband. At this t ime Bhakat Ram was alive, and hii 

BOEBA.NI. ^ i e r Peokan's estate had vested in him. Subsequently he died,; 
aud his s tep-brother the defendant took possession, and urged 
that , since the plaintiff had taken a second husband, she could 
not act as a guardian of the minor, as provided by sections 2 and 
3 of Act XV. of 1856 ; and that , as she had not acted in conform
ity with the requirements of Act X L . of 185S, she could not 
b r ing an action, and that the late Bhakat Ram held the proper
ties of his father Peekan, deceased; but that on his demise, the 
defendant was entitled in preference to either the plaintiff or her 
daughter , who were only entit led to maintenance. 

The Moonsiff supported the claim of the plaintiff, and gave a 
decree in her favour accordingly. 

This decree was affirmed hy the Deputy Commissioner. 
Defendant then appealed to the H i g h Court on the following 

g r o u n d s : — 
1. Both Courts erred in declaring Boreani hoir of her 

first husband's deceased son Bhakat Ram ; for under section 
2, Act XV. of 1856 (1), all her r ights and interest in the pro* 

(1) Act XV. of 185$, Pec. II.—All paternal grandmother of tho deceased 
rights and interests which any widow may husband, or any male relative of the 
have in tier deceased husband's property deceased husband, may potition the highest 
by way of maintenance, or by inheritance Court having original jurisdiction in 
to her husband, or to his lineal successors. Civil cases iu tho place where tho deceased 
or by virtue of any wffl or testamentary husband was domiciled at tho timo of 
disposition conferring upon her, without his death, for tbe appointment of some 
express permission to re-marry, only a proper person to bo guardian of tbo said 
limited interest in such property, with no children, and thereupon it shall be lawful 
power of alienating the same, shall, upon for tbo said Court, if it shall think fit, 
hor remarriage, cease and determine as if to appoint such guardian who, when 
she bad then died ,- and tbe next heirs appointed, shall be entitled to have the 
of her deceased husband, or other persons care and custody of the said children ; 
entitled to tbe property on her death, shall or if any of them, during their minority, 
thereupon succeed to the same. in tho place of their mother ; and in 

Section III.—On tbo remarriage of a mating such appointment, the Conrt shal 
B indu widow, if neither the widow, nor bo guided, so far as may be, by the laws 
any other person, has been expressly and rules in force touching tho guardian, 
constituted by the will or testamentary ship of children who have neither father 
disposition of tbe deceased husband, the nor mother. Provided that, when the said 
guardian of his children, the father or children havo not property of their own 
parternal grandfather or the mother or sufficient for their support and proper 
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j jerty c e a s e d a n d de te rmined upon her r e - m a r r i a g e as if she had j868 

gjled. AKORA. SUTH 

2. T h e d a u g h t e r Dhan Mala has no r ight , u n d e r H i n d u L a w , 
° BOREANI, 

t o the p roper ty left by he r deceased bro ther Bhaka t R a m , a n d 
therefore the defendant , s tep-brother of Bhakat R a m ' s fa ther , is 
t h e r ight ful hei r of t h e proper ty in dispute . 

3 . Tho lower Cour t has misunders tood section 5 of Ac t 

X V . of 1856. 
4 . U n d e r sect ion 3 of Act XV. of 1856, Boreani c a n n o t 

me as g u a r d i a n of Iter minor daugh te r ; t he t r ue legal g u a r d i a n 
be ing tbe defendant . 

5 . T h e Cour t be low w a s w r o n g in a l lowing such an' a m e n d 
m e n t of t h e p la int as changed the very n a t u r e of tho sui t 
f rom t h e su ing as g u a r d i a n only, to su ing for herself, and also as 
gmard ian . 

T h e J u d g e s of the Divisional Bench (KEMP and E . JACKSON, 
J J . , differed in opinion) . K E M P , J . , suppor t ing the j u d g m e n t 
b e l o w , JACKSON, J . , revers ing it. 

K E M P , J . — T h e defendant is the special appel lant . I t is 
s ta ted in t h e p la in t tha t one Peokan died, leaving a w i d o w t h e 
plaintiff, a son Bhaka t R a m , and a daugh te r Dhan Mala, h i m 
s u r v i v i n g . T h e defendant is the s tep-brother of P e o k a n . 

T h e plaintiff r e -mar r i ed , and she n o w sues in r i gh t of inher i t 
a n c e , c la iming the estate of he r son Bhaka t R a m , w h i c h became 
ves ted in h im on the dea th of his father P e o k a n . 

T h e lower Cour ts have given the plaintiff a decree . In special 
appea l it is con tended 

First.—That the Court of first ins tance was w r o n g in a l l o w 
i n g such an a m e n d m e n t of the plaint as changed the very n a t u r e 
of t h e su i t . 
education whilst minors, no such appoint- shall not, by reason other re-marriage 
ment shall be made otherwise, than Willi forfeit any property or any right to 
the consent of the mottier, unless the which she would otherwise be entitled 
proposed guardian shall have given ami every widow who has re-married' 
security for the support and proper shall have the same rights of inheritance 
education of the children whilst minors, as she would have had,had such marriage 

Seztlon V—Except as in the three been her first marriage, 
preceding sections is provided, a widow 
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Second.—The lower Cour t lias e r r ed in dec la r ing that the 
.*KO«A SX;TH plaintiff is enti t led to succeed to t h e esta te of he r son Bhakat 

„_ R a m ; i nasmuch as u n d e r the provis ions of section 2, Act XV. 
BORE AM, ' 1 

of 1856, all he r r igh t s and in teres ts in t ha t es ta te ceased and 
de te rmined upon h e r r e - m a r r i a g e . 

Oa the first point I a m of opinion tha t t he lower Cour t s 
w e r e not w r o n g in a r r a y i n g the plaintiff a m o n g s t t he par t ies to 
t h e suit u n d e r section 73 , Act V I I I . of 1859. T h e plaintiff 
first sued as g u a r d i a n of he r d a u g h t e r a m i n o r ; bu t finding tha t 
she had a personal r igh t in the estate c la imed, and tha t she w a s 
l ikely to be affected by the resu l t of t h e sui t , she applied 
to be m a d e co-plaintiff, and her appl icat ion w a s g ran ted ; t he 
charac te r of the sui t w a s no t changed ; and as tbo objection 
is , at the best, a technical one , a n d the o rde r a d m i t t i n g her to be 
m a d e a par ty to the suit , does not affect t h e mer i t s of the case , 
o r the jur isdic t ion of the Cour t , I wou ld reject it u n d e r tho 
provis ions of section 350, Act V I I I . of 1859. 

On the second point , which is a novel one , I a m of opinion 
t ha t t h e decision of the Cour t be low is r i g h t . 

At the t ime of the r e - m a r r i a g e of the plaintiff, he r son , 
Bhaka t R a m , w a s alive, and the esta te of the former h u s b a n d 
of plaintiff w a s vested in the said Bhaka t R a m . Section 2, Ac t 
XV. of 1856 r u n s t h u s : — " All r i gh t s and interes ts w h i c h a n y 
w i d o w may have in he r deceased h u s b a n d ' s p roper ty , b y w a y of 
ma in t enance , or inher i t ance to he r h u s b a n d , or to his l ineal 
successors , or by v i r tue of a n y wi l l or t e s t a m e n t a r y disposi t ion 
confer r ing upon her , w i thou t any express permiss ion to r e - m a r r y 
only a l imi ted interest in such p roper ty , wi th no p o w e r ofal ienat-
i n g the same , shal l upon he r re -mavr iago , cease and de t e rmine 
as if she had then died, and the next he i r s of he r deceased h u s 
b a n d and other persons entit led to the p roper ty on he r d e a t h , 
shal l the reupon succeed to the s a m e / 

At the t ime of her r e - m a r r i a g e , no r i gh t s and in teres ts to c i ther 
in the estate of he r deceased husband , or in the esta te ofhis l ineal 
successor tho son, had become vested in the plaintiff ; therefore., 
no estate in which she had a n y r i g h t s a n d in te res t ceased a n d 
de termined updn he r r e - m a r r i a g e . After t h e r e - m a r r i a g e the son 
died, a n d the estate which he inher i ted from his father, devolved 
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OSL t h e plaintiff; a n d unde r section 5 of the s a m e Act , t>iz.,.XV. 1868 
Of 1856, she does not , by reason of her r e - m a r r i a g o , forfeit he r AKORA^UTHT 
r i g h t t h e r e t o . 

I w o u l d d ismiss th is special appeal wi th costs a n d in t e re s t . 
E . J A C K S O N , J .—I agree w i th Mr. Just ice Kemp on t h e first 

po in t a r g u e d . I w o u l d not n o w reverse ttfo decision of t h e l o w e r 
Cour t , on tho g r o u n d of the a m e n d m e n t al lowed in t h e p l a i n t . 
W h e t h e r t ha t w a s s tr ict ly legal or not, it is not a point affecting 
tho mer i t s of this case. I differ from my learned col league i n 
t h e i n t e rp re t a t i on w h i c h h e pu ts u p o n Act. XV. of 1856, a n d 
m o r e especial ly upon sect ion 2 of tha t Act. I do so w i th s o m e 
hes i t a t ion , as the w o r d s ofthe section-are s o m e w h a t a m b i g u o u s . 
" A l l r i g h t s a n d in te res t w h i c h a n y w i d o w m a y have in h e r d e 
ceased h u s b a n d ' s p roper ty , by w a y of m a i n t e n a n c e , or by i n 
h e r i t a n c e to he r h u s b a n d , or t o his l ineal successors sha l l , u p o n 
h e r r e - m a r r i a g e , cease and de te rmine as if she h a d t hen d i ed , 
a n d t h e next he i r s of he r deceased husband , or o ther p e r s o n s 
ent i t led to the p roper ty on, hep dea th , shal l t he r eupon succeed* 
to t h o s a m e . ' ' 

T h e plaintiff in this case is a w i d o w and has r e - m a r r i e d . A t 
t h e da te of he r r e - m a r r i a g e , he r deceased husband ' s p rope r ty h a d 
been inher i ted by his son. The- son has s ince died, and tho-
plaintiff n o w cla ims to succeed to he r son 's es ta tes . T h e r i g h * 
w h i c h sho n o w c la ims is a r i g h t in he r deceased h u s b a n d ' s p r o 
pe r ty , by inher i t ance to his lineal' successor . »But it is said tha t 
t h e w i d o w had n o such r i g h t a t tho t ime of h e r r e - m a r r i a g e , 
a n d such r i g h t did not , therefore , ceaso a n d d e t e r m i n e : t ha t t h o 
l a w , in fact, a l ludes only to such proper ty as the w i d o w had inher 
i ted before he r r e -mar r i ago . I t h ink tha t the w o r d s of tho Act 
b e a r a m o r e ex tended signification ; and t ha t " u p o n her r e - m a r 
r i a g o " should no t be read as a t t he date of such r e - m a r r i a g e , bufc 
w i t h reference to such r e - m a r r i a g e . All r i g h t wh ich t h e w i d o w 
h a s in he r deceased h u s b a n d ' s p roper ty , by inher i t ance to h i m o r 
to h i s l ineal successor, ceases by reason of he r re -mar r iagc ; and' 
in consequence of he r r e - m a r r i a g e , as if she had t h e n d i ed , 
a n d , therefore , tha t is , w h e n h e r r i gh t has ceased, t h e n e x t heirs-
s h a l l i nhe r i t . T h e policy of the l a w appea r s to m e to be o n e , 
w h i c h is genera l ly acknowledged in all society, a n d w h i c h i s 
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1868 perhaps more especially r equ i r ed to be p u t in force in Hindu. 
AKORA. SUTH society, viz. t h a t t h e w i d o w b y r e - m a r r i a g e shal l no t t ake he r la te 

v> husband ' s p ropre ty a w a y from his family, a n d in to the h a n d s of 
he r n e w h u s b a n d . Take the ease of a jo in t H i n d u family of-
six b ro the r s . One of t h e m d i e s , l eav ing a m i n o r son and a w i d o w . 
The m i n o r son t akes h i s fa ther 's p roper ty ; h i s m o t h e r r ema ins ; 
and if t he m i n o r son dies before a t t a i n i n g major i ty , he cannot 
m a k e a wi l l , and the resul t wi l l be , if she can inher i t t h e p rope r ty 
tha t the w i d o w be ing r e - m a r r i e d , t akes a s h a r e w i t h the joint 
b r o t h e r s of hor first h u s b a n d s ' s p rope r ty , and is en t i t led to a 
s h a r e in the family-house a n d every t h i n g tha t t h e family pos 
sesses ; and to enjoy this , she wi l l have a r i g h t to b r i n g he r n e w 
h u s b a n d into the family. T h e policy of t h e l a w seems to m e to 
b e to prevent a n y fur ther in terference by the w i d o w after t h e r e -
m a r r i a g e in he r deceased h u s b a n d s ' s p rope r ty , a n d t h a t t h e 
r igh t s of the w i d o w in he r deceased h u s b a n d ' s p roper ty ceaso 
on h e r r e - m a r r i a g e . Upon her r e - m a r r i a g e , she is to bo dead to 
all r i gh t s of inher i t ance to h e r deceased h u s b a n d ' s p r o p e r t y , 
no t only dead a t t ha t m o m e n t to such r i g h t s as she h a s i n h e 
r i t ed , bu t dead then , and for t h e fu ture , to all such r i g h t s . 
Section 3 of the Act suppor t s th is v i ew . Tho family of h e r d o -
ceased husband can, by pet i t ion to t h e Cour t , depr ive the w i d o w 
of even the gua rd i ansh ip of h e r ch i ld ren on he r r e - m a r r i a g e . 
Section 5 of the Act seems to m e to refer m o r e especial ly to h e r 
n e w husband ' s p roper ty . I t w o u l d inc lude also all p r o p e r t y 
left by wil l or as hei r to a n y one , except h e r la te h u s b a n d a n d 
h is l ineal successors , b u t tho w i d o w cannot , u n d e r the l a w , 
inher i t from anyone , except t h e h u s b a n d and h is l ineal s u c c e s 
s o r s . 

I w o u l d reverse t h e Judge ' s decision, a n d d ismiss t h e plaintiff's 
su i t w i th all cos t s . 

KEMP, J . — U n d e r section 15 of t h e Le t te r s P a t e n t , da ted 28th 
December 1865, the appeal wi l l be dismissed w i t h costs and i n 
te res t . 

T h e defendant then appealed u n d e r t h e 15th sect ion of t h e 
Let ters P a t e n t aga ins t the decision of KEMP, J . 

T h e g r o u n d s w e r e 
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1. T h a t t h e plaintiffs should not have been a l lowed to a m e n d 1863 
h e r p la in t . AKORASCTH 

2. T h a t KEMP, J . had pu t a w r o n g construct ion on sec t ions 2 BOREAKI. 

and 5 of Act XV. of 1856. 

3 . T h a t w h a t e v e r r igh t s and interests plaintiff m i g h t h a v e 
h a d , by inher i t ance to he r husband ' s lineal successor, h a d ceased 
and d e t e r m i n e d by he r r e - m a r r i a g e as if she had died. 

Baboos Annada Prasad Banerjee and Kheltra Mohan Mooker
jee for appe l lan t . 

Baboo Chandra Madhab Ghose for responden t . 

PEACOCK , C. J . — I t appears to m e tha t t h e decision of Mr. 
Jus t i ce K e m p is correct . 

T h e object of t h e Act w a s to remove all legal obstacles t o 
t h e m a r r i a g e of H indu w i d o w s . Look ing to t h e w o r d s of s e c 
t ion 2, I a m of opinion tha t it was not the intent ion of t h e 
L e g i s l a t u r e to depr ive a H indu w i d o w , upon h e r r e -mar r i ago , of 
a n y r i g h t or interest w h i c h she had not a t the t ime of he r r e - m a r 
r i a g e . T h e w o r d s of thesec t ion a r e : — " All r igh t s a n d in t e r e s t s 
w h i c h a n y w i d o w m a y have in he r deceased h u s b a n d ' s p r o p e r t y , 
b y w a y of main tenance , or by inher i tance to he r husband , or t o 
h is l ineal successors , or by vi r tue of any wil l or t e s t amen ta ry 
disposi t ion conferr ing upon her , wi thout express permiss ion to 
r e - m a r r y , only a l imi ted interest in such proper ty wi th no p o w e r 
of a l i ena t ing the s ame , shal l , upon her r e -mar r i age , cease and de
t e r m i n e as if s h e had then died ; and the next heirs of he r 
deceased h u s b a n d , or o ther persons ent i t led to the p rope r ly 
o n h e r dea th , shal l t he reupon succeed to the s a m e . " 

I n the p resen t case, a t the t ime of her r e -mar r i age , the proper
t y be longed to he r son, and she had no r igh t or interest in t h a t 
p r o p e r t y . I t came to he r by inher i tance from her son, w h o d i e d 
after h e r r e - m a r r i a g e . I f t h e son had pleased, he migh t h a v e 
g i v e n t h e p rope r ty to h i s mothe r , no twi th s t and ing her r e - m a r r i 
a g e . At t h e t ime of he r r e - m a r r i a g e , she had no interes t in h e r de 
ceased h u s b a n d ' s p roper ty , by inher i t ance to h e r h u s b a n d , o r t o 
h i s l ineal successors . It could not , therefore , cease o r d e t e r m i n e 
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AKOUA S U T H 
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upon her r e -mar r i age ; and if she bad died at tho t i m e w h e n she 
re -mar r ied , the p roper ty w o u l d ngver have descended to her . -

Section 5 to w h i c h Mr. Jus t ice K e m p a l ludes , says tha t , 
" except as in the th ree p reced ing sect ions p rov ided , a w i d o w 
shall not , by reason of he r r e - m a r r i a g o , forfeit any proper ty oi 
any r igh t to w h i c h she wou ld o the rwise be enti t led ; and ever j 
w i d o w w h o h a s r e - m a r r i e d T shal l have t h e s a m e r i gh t s of inheri
tance as she wou ld have had , had such m a r r i a g e been he r first 
m a r r i a g e . " 

The r i gh t of inher i tance from he r son , after Tier r e - m a r r i a g e , 
did not , as it appea r s to m e , fall" w i t h i n a n y of t h e exceptions, 
referred to in section 5. 

O u r decision is in accordance wi th tho j u d g m e n t of Mr. 
Jus t ice K e m p . Tha t j u d g m e n t i s , therefore,, affirmed, and this 
appeal wil l bo dismissed w i t h costs . 

L. S. JACKSON, J . — I concur in th is j u d g m e n t , a l t h o u g h a t 
first I had a cer ta in difficulty. T h e w o r d s of sec t ion 2 a re 
s o m e w h a t e m b a r r a s s i n g , a n d t h e impress ion left on m y m i n d is 
tha t the Legis la ture h a d a n in t en t ion ,which it has failed to c a r r y 
ou t in w o r d s . I can h a r d l y suppose tha t t h e Legis la ture i n t e n d 
ed a Hindu w i d o w to be capab le of i nhe r i t i ng tho p r o p e r t y 
of her son, she hav ing previous ly r e -mar r i ed , w h e n , if she h a d 
ro-marrieel, whi le in the en joyment of such p roper ty she w o u l d 
h a v e been by such r e - m a r r i a g e , en t i re ly divested of t ha t p r o 
per ty . For , a l though it is t r ue tha t , if t he son had been l i v i n g 
at tho t ime of her r e -mar r i age , i n cer ta in c i rcumstances , he-
could have had the option of dep r iv ing her of t h e success ion, o r 
conf i rming it on her , still it m i g h t , and probably w o u l d , i n 
mos t ins tances , happen tha t a t t he t ime of r e - m a r r i a g e the son 
w a s an infant. But it is not ou r p rov ince to set as ide tho clear 
m e a n i n g of the w o r d s of the Leg i s l a tu re mere ly for t h a purpose, 
of ge t t ing rid of appa ren t incons is tenc ies . 




