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HIGH COURT OF JUDIATURE, CALCUTTA [B. L. R.

Before Mr. Justics Norman and Mr. Justice K Jackson.
RAMJAY DEY (DErexDanT) 0. SRINATH SING (PLAINTIFE )0
Limitation—Act XTIV, of 1859, 5.1, ¢. 9 - Commencement of Right to Sua

In a suit brought on the 29th July 1867 to recover back a desposit of
purchase.money paid in September 1863, it waeared that the vendor had
re-gold the estate, and that the plaintiff thereupon sned for and ob‘sined a
decree for specific perfnrmance against the vendor and the purchaser at the
re-sale. Ounappeal by the purchaser at the ro-salo, this decree was reverqed
on the 20th August 1865, Held, that the suit to recover back the deposit
was not barred under clause 9, section 1 of Aet XIV. of 1859, siuce the
caure of action for its recovery did not acerue till 29th August 1865.

Baboos Mohini Mehan Roy and Ramesh Chandra Mitter for
appellant.

Baboo Bhagabats Charan Ghose for respondent.

The facts of this case sufficiently appear in the judgment of
the Court, which was delivered by

Normax, J.—This is a suit to recover a sum of 1,451 rupées
paia as a deposit by the plaintiff in Bhadra 1270 (August, Septem-
ber 1863) to Prasanua Nath Dutt, the hushaud of the defendaut as
part of the purchase-money of an estate ‘which Prasanna. Nath Duit
then agreed to sell to the plaintiff. By the terms of the origimal
contract, the purchase was to be concluded within seven days.
The. plaintiff appears not to have paid the residue of the purchase-
mouey, and 10 months afterwards, viz., on the 30th of June 1864,
Prasanna Nath Dutt re-sold the property for an amount less by 300
rupees than the plaintiff liad agreed to pay. The plaintiff then
brought a sui¢ for the specific performance of the contract against
Prasanna Nath Dutt and the purchaser, and obtained a decree in the
first Court. From that decision Prasanna Nath Dutt appears not
to have appealed, bat the purcha:er: at the second sale did
appeal, aud the decision of the lower Court was reversed by
the Judge of Rajshahye. The decision on the appeal was given
on the 29th of Augnst 1865. This suit was commenced on the

* Qpecial Appenl, No. 1927 of 188, from a decree of the Judye of Raj~
shaliye, dated the 24th of February 1868, modifyisig a decreo of' the Princis
pal Sudder Ameen of that district, dated the 17th of September 1867,
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20th of July 1867, and the question we have to comsider is
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whether the suit is barred by ’limitation under clause 9, section an: Drx
Yof Act XIV, of 1859. The first Court appears to have held SewaraSine

that the suit is not barred by limitation, and the point was not
argued hefore the Judge on appeal. It appears to us that the
‘eight of the plaintiff to sue to recover back the deposit dates
‘from the decision of the Judge on appeal, namely, 29th of August
1865, because it was upon the giving of that decision, upon the
determination by the Judge that the plaintiff was not entitled to
the land as against the purchaser at the second sale, who had
appealed, that the right of the plaintiff to obtain the deposit
accrued. So long as the decision of the first Court stood,
which declared that, subject to the paymeut of the balance
of the purchase-money, the plaintiff was entitled to the land,
the plaintiff could not have been and was not entitled to
treat the money in the hands of defendant as mouney which he
was entitled to receive back, If Prasanna Nath Dutt, or the now
defendant, had appealed from the decision of the first Court, and
obtained a declaration on that appeal that Prasannanath Dutt
had rightly rescinded the contract when he re-sold: the pro-
perty, it would have been established that, .as hetween. Prasanna
Nath Dutt and the plaintifl from that time, namely from
the 30th of June 1864, the contruct was rescinded, and the
plaiutiff entitled to the money, and not the land. But Prasanna
‘Nath Dutt did not appeal, he obtained no reversal of the first
Court’s judgment; and, consequently, it stood established as
against him that the plaintiff was entitled to the land, and conse-
quently he, or the defentant, to the money deposited as part of
the purchase-money, till by the decree in favor of the second
purchaser it become impossible for him or the defendant to make
over the land to the plaintiff, ‘Down to that date the detendant
rightly held the money, and the plaintift had no cause of action
for its recovery. 'The xesult is that the acticn was hrought with-
in tiwme. The decision of, the J udge awarding to tl?e plaintiff
the amount of his depdsit, less the difference in price between
the sums which -the plaintiff was ,to have paid and which the
second purchaser paid; will stand, and the appeal will be dismissed
with costg,





