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1868 and on this point we differ from the decision passed by the Prin-

BBIRATE  ¢ipal Sudder Ameen.
GanGoPA- . . . . . .
DHYA The plaintiff may have lived in commensality with the defen-
Sanuawaxaa- 0ants in the same hovse ; but it is quite evident from the deposi-
raDEBL  tions, more especially of her married sister, and also of other
witnesses, that she has never been in possession of any share of
the property as a member of a joint Hindu family.
Holding this view of the case, we decree the appeal No. 8 of
1868, and dismiss the appeal No. 15 of 1868, dismissing the plain-

tiff’s suit with all costs,

Before My, Justice Loch and My. Justice Glover,

'“33395 SRIMATI BHABATARINI DASI aND oTaEES (PLAINTIFES) o,
- J. GREY (DEFENDANT )®

Arrears of Rent—dJurisdiction,

A took a farming lease from B, by which he agreed to pay to B a certain
yearly renf, and stipulated further to pay to B half of any enhanced rent,
which he might succeed in realising from the ryots,

Held, that a suit by B to recover arrears of this moiety of enhanced rent
would lie in the Reveune Court.

In 1269 (1862), the defendant, J. J. Grey, took a farming
lease of plaintiff’s ehare in a zemindari, agreeing to pay rent at
Rs. 8,884 per annum. By a distinct stipulation in the lease, he
consented, in the event of his being able to enhance the rent of
the ryots, to pay plaintiff half the profits arising from such
enhancement. Plaintiff sued for her share in the enhanced rents
which she said had been realised by defendant in the years
1864, 1865, 18686.

The Collector of Malda, on 20th May 1868, dismissed the
suit, on the ground that it did not fall within clause 4, section 283,
Act X., nbserving : “ Defendant consented to pay a certain fixed
yearly sum for his farm, and that being paid, the landlord cannot
sue him for arrears of rent even though he fail to observe
certain stipulations entered in the same document, and forming
purt of the conditions of entry. After specifying the yearly rent,

# Rogular Appeal, No. 147 of 1868, from a decres of the Collector of
Rajshahye, dated the 20th May 1868.
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the lease goes on to stipulate that for any trees wantonly destroyed, s 9

Mr. Grey must pay a certain sum; that he must supply to _ Ssmarr .Tr -
3 e . BHABATABINT ARINL
plaintiff 1000 mangoes yearly, or pay for them at market rates;  Dasr .
he must, on raising the rents, pay half to the proprietor, &c. Not 5 gugr. .
one of these items, more than another, can be claimed 2s an arrear
.of rent if not satisfied, for it was never contemplated that such
gases should be brought before Revenue Courts in summary
suits, each item involving judicial enquiry.”
The plaintiff appealed.

Baboos Anukal Chandrri Mookerjee and Anand Chandra
Ghosal for app_ellant.y

Baboo Jagadanand Mookerjeé for respondent.
* The judgment of the Court was delivered by

_ LocH, J.~This suit bas been bronght for -arrears of rent for
1271, 1272, and 1273 (1864, 1865,and 1866.) It appears thatthe
defendant executed a kabuliat in favor of the plaintiffs, agreeing
to pay rent at the rate of 8,884 rupees for plaintiff’s share of the
zemindari Sharshahabad, &c. There was a further stipulation
in that kabuliat that the defendaut was to measare and enhance
the rents of the ryots, and of that enhanced rent he was to pay
over half to the zemindar and retain half for  himself. He was
also bound, at the close of each year, to render an aceount to the
gemindar. The present suit was instituted on the 2nd Baisakh
1275 (May 1868), and the Collector has held that the claim for reng
of 1271 is barred by limitation, the suit not having been brought
within three years from the close of the Bengal year 1271 ; and
he has farther held, that as the suit is not brought for the jumma
specified in the kabnliat but for the amount of the enhanced
rent realized from the ryots under the provisions of the lease, it
is.a suit only cognizable by the Civil Court. He has, therefore,
dismissed the claim. We thiok that tho Collector has taken an
e#roneous view of the nature of the claim ; he has treated it ‘as
if.it weresimilar to other stipuldtions in the kabuliat, such as
Saimeges for trees wantonly destroyed, sepply of  1000° mangoes
yearly ; and he has éonsidered’ thatall these items cav ooly be
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disposed of by a regular suit, and that it was never contemplated
that they should be brought before the Revenue Court in
_summary suits, each item requiring judicial enquiry,

1t is necessary to point out to the Collector the 'difference in
these items ; the stipulation for damages on account of the
wanton destruction of trees could not be claimed as rent, and
could not, therefore, be sued for in the Revenue Court ; the supply
of 1000 mangoes yearly is clearly part of the rent paid in kind,
the rest in cash, and the value of them is olearly ‘realizable as
part of rent in the Revenue Court. Further, the Collector is
wrong in considering suits for rent under Act X. of 1859, to. he
summary suits. They are not summary suits, but they are to all
intents and purposes regular suits, only tried by the Collectors
and not by the Civil Court ; and, therefore, there can be no doubt
that every point on which the parties are. at issue .which .comes
before the Collector, does involve judicial enquiry.
.. Then with regard to the. particular item which’ is élaimed in
the present case, we think that it.-is cléarly & .part of the -rent,
and may be sued for es' rent. The defendant agreed ‘to  psy &
certain fixed sum, and- knowing : that higher tents might be
vealized from the tenantry, he agreed ~with | the  plaintiff - that if
permitted to enhance the rents, he would, in addition to-the sum
already entered in his kabuliat, pay to him . half of whatever
should be realized from the tenants ; he was bound to render an
account every year to the plaintiff, ahd on looking at the accounts;
if anything were in balance,’ whether ‘part of the fixed rent as
stipulated in the kabuliat or part of tlie euhanced rent and ' were
not paid up, we see no reason. why plaintiff 'should be debarred
for suing for such. sum in the  Collector’s: Courts as avrears
of rent. The case Ashootosh Chuckerbutty v. Banee Muadhub
Moakerjee (1) is yery much in point ; in that the durputnidar agreed,
in additiun to his rent, to realize and to pay to the putnidar the
arrears of rent then due by:the. ryots to ‘the putnidar; and it was
held by this Coutt that the putnidar coald . sue for suchi vent
realized by. the durpatnidar in the Revenue Court. It has been
attempted by the pleader for:the. respondent to:show that half
of the euhanced rents, which were to rémain in - the bands of the

(LS W Bog Aok X Buly 3
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defendant, must be considered merely as remuneration for the
trouble that hé took in measuring the lands and enhancing the
yents, but this is a mistaken view; but whatever it may be, it
certainly did not, in any way, alter the character of that money
which was to be paid to the zemindar. A full Bench decision,
Raja Nilmani Sing v. Annada Prasad Mookerjee (1) has been
quoted by the respondent to show that a case of the nature
hefore us, is cognizable by the Civil Court; that caseis entirely
#4 variance with, and is by.no means apghcable to, the present
€ase. We think the suit is one for rent, and is triable by the
Revenue Cqurt, but as there is no sufficient evidence to dispose
of this case, we, therefore, remand the case to the Collector that
e\pdence may be called for and the case disposed of on the
ments. With regard to the rent of 1271, we concur with the
oplmon expressed by the Collector, that the claim for the rent of
1971 is barred by limitation, The costs of this appeal will
follow the ultimate result of the case.
Befohf My. Justice Norman and Mr. Justice K. Jackson.
MAHARANI BRAJA SUNDARI DEBI (Prantirr) o. RANI LACH-
‘MI KUNWARI AND oTHERS (DBFRNDANTS.)* ,
Fimitation—Act XIV: of 1859, ss: 2 and 5 —Purchase—Name of Idol=s
Trustee—Benams..

- Xun 1799 an estate was purchased in the name of an )do! and immedistely
afterwards was mortgagod Snbseqnently, when ths mortgsge debt had heen
mid off, it was re-conveyed to the idol. After this the names of the idol
;u&_ of its shebait were entered in the Qollector’s books as owners of the es.
tate. Yir1812, the purchaser again mortgsged the property, and in 1816 bis
widow exocuted 8 second mortgage of it, to pay off the mortgage of 1812
Ip 1820, the second mortgage was foreclosed. The defendants beld the pro~
porty under htlea derived from the mortgage of 1816 The shebait’s repro~
sentatives, in 1867, aue to recover possession of ‘the property as belonging to
the idol, alleging that the purchaser was & mere trastee for sheidol ; that the
present holdetk of the property were cogaizant of this, or might have learnt
it by reasonable enguiry, and therefore took the property subject to the trust
that, accordingly,. the suit now brought was & suib hgainst trugtees within
Section 8of Act XIV. of 1859, and eould not be barred by any length of time,

- * Regular Appeal, No.. 132 of 1868, from a decree of the Judge of the
Smsll Cause Court exerclsxug the powens of Prinvipal Saddei Ameen'of
Zilla Rajshabye, dated the 20th April 1868.

(1)1 B. L. BR. (F. B}, 93.
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