
HIGH COURT OF JUDICATURE, CALCUTTA. [B. L. R 

Before Mr, Justice Pauley and Mr. Justice Mucpherson. 
1 8 < J 8 J A N M A J A Y M A Z U M D A R (PLAINTIFF) V. K E S H A B L A L GHOSE 

A N D A N O T H E R ( D E F E N D A N T S ) * 
.Dee- -J.1. 

Mindn Laiv-Disappc nince- Presumption of Death—Siiccetsion. 

Whoi a Hindu disappears and is not heard of for a length of time, no 
person can succeed lo ids property, as heir, until the expiry of 12 years from 
the date i>n which he was last heard of. 

T H E following is the pedigree of the principal parties to the 
suit , 

Kinhar Ghose. 
I 

Bljairab Chandra. Gorachand. 
I * L 

Badhakrishna | ] 
I Daughter Son 

Cangadjiiir. Digumlwri Madhab Chandra. 
Kesbab Lai Panchaiian died Left two widows. 
(Defendant) (1270) 1807. J 

Srinath Bindubasini Ambica-
I 

Son, Prasanna Kumar. 

Sometime in 1260 (1857), Gorachand disappeared from his 
family, and his son, Madhab Chandra, took possession of his father's 
property. Eighteen months afterwards Madhab Chandra died, and 
his son, Prasanna Kumar , who shortly afterwards died, succeeded 
to the property. On the death of Prasanna Kumar , his mother, 
Bindubasini , took possession of the property. She died, and 
Panchanan took possession of the property. I n 1269 (1862) , 
Panchanan borrowed a sum of money from the plaintiff, and 
executed a bill of conditional sale of the property, and the reby 
agreed that on default at payment of the amount of principal 
and interest , on the 15th Aghran 1271 (1863) , the sale of the 
property should become absolute. On default, plaintiff, caused 
the usual notice of foreclosure to be issued under Section 8, 
Regulation V I I , of 1806. I n the meantime, Panchanan died, 

* Special Appeal, Nd, 1239 of 1868, from a decree of the Judge of Jefesore' 
reversing a decree of the Sudder Ameen of that District. 
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leaving Sr inath , his only son. After the expiry of the year of 
grace, t h e plaintiff inst i tuted ,the present suit against Sr ina th to 
obtain possession of the property in dispute. 

Sr inath did not appear to defend the suit. But Keshab La i 
Ghose applied to the Court to be made a party defendant, 
claiming as next heir to Gorachand, and set up the defence t h a t 
Panchanan had n.o r ight to the property in dispute, and could 
not mortgage i t , as he died before the expiry of 12 years from t h e 
t ime of Gorachand 's disappearance. The presumption of dea th 
of an absent par ty arising, according to Hindu law, not from t h e 
day of his disappearance, but after the expiry of 12 years from 
t h e date he has been last heard of. 

The Sudder Ameen found that Panchanan died more than 12 
years after the disappearance of Gorachand, and passed a decree 
in favor of the plaintiff. 

On appeal, the J r a g e found, as a fact, tha t Panchanan died 
before the expiry of 12 years from the disappearance of Gora« 
chand, and held tha t , according ijo Hindu law, Panchanan had no 
r ight to the property in dispute. H e , accordingly, dismissed the 
plaintiff's suit. . 

The plaintiff appealed specially. 

Baboo Bhawam Charan Dutt (Mr. Twiddle with him), for the 
appellant, contended tha t the Hindu law provides only that 12 
years should be allowed for the reappearance of a missing person> 
bu t that there is no provision as to the t ime when he will be 
presumed to have died (1). The natural presumption is, t h a t 
death, which must be presumed from his non-appearance, occurred 
on t h e day of his disappearance. 

• Mr . Rochfort (with him Baboo Tarak Nath Sen), for the 
respondent 1, contended, tha t when a man has not been heard 
of for 12 yeaYs, i t is to be presumed that his death occurred at the 
t ime of the expiry of such 12 years, and referred to the follow
ing cases : Gunganaryari Bonndrjee'v. Balram Bonnerjee (2); 
Mifrsst. 'Aiiabati' v. Raikrishna Sahdo (5). 

(1) Vy»vaftha Darpana, 10. (8) 3 Sel. S. D. R., 28. 
(2) 2 Mor. Dig, 158. 

54 
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(1) 2 Mor. Dig.,1152 (2) SJSel. S. D. R., 28. 

1 8 8 8 The judgment of the Court was delivered by 

•TANK MAT , 

MAZBMDAB MACPHERSON, J.—We think the judgment of the lower Ap-
XKSHAB LAI. peilate Court is right, and this appeal ought to be dismissed. 

Gnosis. As the case is placed before us, the real contest is as to the right 
of succession to one Gorachand. This Gorachandj it is found by 
the Lower Appellate Court, disappeared about the year 1258 
(1850), and has not since been heard of. A grandson, Panchanan, 
and Arabika, the widow of a deceased son, having both died, the 
respondent Keshab Lai Ghose contends that he, as the next heir 
of Gorachand, at the time of the expiry of 12 years, from the 
date of Gorachand's disappearance, is entitled to possession of 
the property, which is the subject of the present suit. The lower 
Court has found as a fact that Panchanan died in Sraban or Bhadra 
1270 (1863); that Ambika died in Aswin of tho same year; and 
that both of them died within 12 years of the date of Gorachand's 
disappearance. 

The plaintiff in this suit claims under a mortgage from 
Panchanan; but the respondent, Keshab Lai, contends, that as 
Panchanan, if he did mortgage the property, did so within 12 
years of Gorachand's disappearance, he did it before any right 
had accrued to him, and at a time when he could not deal with 
tbe property; and that, therefore, the mortgage does not affect 
or interfere with the rights of Keshab Lai as the next heir of 
Gorachand. The question is, whether, when a Hindu disappears 
and is not heard of. for a length of time, any person can succeed 
to, or take any interest in, his property as his heir, until after the 
expiry of 12 years from the date on which he was last heard of. 

We think that no right accrues to any person as heir to the 
person disappearing until the 12 years have been completed. 
There is not much authority on the subject: but this appears to 
be the opinion of such writers as have touched upon the point. 
In the course of the argument, we have been referred to Mac* 
naghten's Hindu Law, Vol. II. , page 9 ; case of Gunganaryan 
Bonnerjee v. Balram Bonnerjee (1) j case of Musst, Ayabati 
T. Raj Krishna Sahoo (2); Strange's Hindu Law, Vol. I 



VOL. I I ] APPELLATE JURISDICTION-CIVIL. 137 

p . 1 3 3 ; Vyavastha Darpaua by Baboo Shama C h a r a a Sircar, 
pages 10 and 1 1 , and an unreported case ( I ) . 

1868 

(1 ) efore Mr Justice Loch and Mr. 
Justice Glover. 

I'BCKMBEB 3RD. 1 8 0 } . 
SA.RADASTJNDAR.I DEBT r>. GO-

BIND MANI alias BRAJASUNDARI 
D E B 1 * 

Hindu Law—Presumption of Death iy 
Absence "Bequest to Idol, 

T h e rule of E n g l i s h Law, that a 
period of seven years' absence wi thout 
t id ings is sufficient to raise a presump
t ion of de^th cannot be applied in the 
caee of a Hindu. The Hindu L t w has 
a rule of i ts own, requiring the lapse of 
12 years before an absent persorj, of 
whom nothing has beeu heard, can be 
presumed to b« dead. 

A testator by will left certain pro
perty to an idol, and appointed a 
eebait. T h e parson so appointed died 
wi thout taking charge of the property 
or filling the office, and the lands re
mained in the possession of testator's 
family. Held, that this property would 
follow the course of the other properties 
left by testator, and be divided with 
th em ainong . t h e devisees under the 
will . 

Baboos Srinath Das and Mohini 
Mohaa Roy for appellant. 

Hahm s A nnada Prasad Banerjee and 
Ashutosh Okalterjee for respondent. 

Tho facta of this case sufficiently 
appear in the judgment of the Court, 
which was delivered by 

LOCH, J .—Krishna Nath Nyayapan-
chanana died on the 9th of Chaitra 
(21st M i r c h 1851). leavirjg two widows, 
Maheswari and burjamani, and three 
daughters', Gobindaroani alias Braja-
sundari, the plaintiff in this case, Jaya-
eundari, and Saradaeundari, the defen
dant, in thi3 case. Krishr.a N a t h Nya-
yapanchanana executed a will, bearing 
date the 5 t h of Bhadra 1257 (20th 
Augus t 1850 , by which he gave main
tenance to his elder wife, Surjamani, 
and left the rest of his property to 
Maheswarii to be in her sole manage

ment and control during her l ife , and 
on her death to be divided in equal 
shares by his three daughters . He 
further dedicated the lands of Basant-
pur to the service ot the family idol, 
and appointed his son- in- law, B i s w a -
natb, th-i husband of Saradasundari, to 
be sebait. Maheswari died on the 9 t h 
of Chaitra 1271 (21st March 1865) . and 
plaintiff brings the present su i t for 
possession of the whole ot the property 
left b y her father, movable and immo
vable, on the ground that Jayasundari 
is dead. Sir&sund^ri is a childless 
widow, and that she is the only married 
daughter likely to have a family, and 
is entit led under the Hindu law to 
succeed, 'lias Judge stated, in his 
judgment with regard to the intention 
of the testator and the purport of the 
will (1) : " I am of opinion that the 
"tes ta tor did not i n t e n d - t h a t at the 
" death of his widow Maheswari, only 
" those of his daughters who had sons 
'' ot who were not past child-bearing 
*' should succeed to hia preperiy. On 
" the contrary, the terms used clearly 
" show that all biB three daughters 
'•' were to succeed ; that he never con-
" teraplated their becoming childless 
" widows, or intended their exclusion, 
" because on this ground they would 
" not, as such, under the H i n d u Jaw, 
" be entit led to succeed. The conclu-
" ding sentence, moreover, in providing 
" for the disposition of the property on 
" the death of any daughter, shows 
" that the testator neve- intended t o 
" exclude childless daughters from 
" succeeding at the death of his widow 
*' Maheswari, I am, therefore, of opi-
" nion that on the thi id i s sue t h e 
*' plaintiff is entitled, at the death of 
" Maheswari, to succeed to only one-
" third share with her otbor two sisters , 
" and that she i s not entitled to succeed 
" under the H i n d u law in opposition 
" to the terms of the will as interpret • 
" ed in the forgoing " N o appeal from 

JANMAJAY 
MAZDHPAE 

V. 

KBSHAB LAI,. 
GHOSE. 

See A ct I . o ; 

1872 sec. 108 

* Regular Appeal, No . 46 of 1863, from a decree of the officiating J u d g e Of 
Mooishedabad. 

(1 ) T h e wording of the will as re» the sons of the other (surviving) d a u g h -
garda the daughters was " my three teis shall inherit the property of any 
daughters shall inherit equally what- that may die childless-" 
ever i s left at Maheswari's death, but 
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868 Being of the opinion which we have expressed, we th ink [the 
JAKMAJAT judgment of the lower Appellate Court is substant ial ly r i g h t . 

MAJSUMDAB 

KESHAB LAL this finding has been put in by the 
GHOSB, plaintiff; andj therefore, we cannot 

allow the plaintiff's vakeel in answer 
to raise the question as to the correct
ness or otherwise of the Judge ' s find* 
iug upon this p o i n t ; but before we 
proceed to enquire as to the right of 
the plaintiff, we must first determine 
whether Jayasunda'i i s dead as assert
ed by the plaintiff, or still alive, as 
assorted by the defendants. The Judge 
has declared that plaintiff isentitled to 
one- th ir l Bhare of the landed proper
ties on her own right, and one-third 
on the right of Jayasundari ; and the 
defendant being a childless widow in
capable of succeeding Jayasundari, is 
entitled to one-third ; and therefore the 
appeal rests chiefly with regard to 
oneithird of the immovable proper
ty. W e concur with the Judge in 
thinking that the direct evidence as 
to the death of Jayasundari is alto
gether untrustworthy ; but we think 
that the Judge is in error when, dis
posing of this point, ha applied the 
rule of the Engl ish law, which pro
vides that a period of seven years' 
absence is sufficient to raise the pre
sumption of death, when the Hindu 
law has a rule of i ts own which re
quires the lapse of 12 years before the 
expiry of which an absent person, of 
whom nothing has been heard, during 
that period, cannot be considered as 
dead (Loch, J., then stated aud discus
sed the evidence on this point). There
fore, so much of the Judge's order, 
decreeing to the plaintiff one-third of 
the landed properties belonging to 
Jayasundari, must be set aside. 

With regard to the movable property, 
we find that the plaintiff has put in a 
list, distinctly specifying many articles 
of household furniture, &3. She did 
not ask the Court to attach these arti
cles ; MS articles which belonged to her 
father to be divided among the d i u g h -
ters under the terms of the wi l l ; and 
she has valued these articles at about 
Ea. 625, W e think that plaintiff h a s 

entirely f a i l e d ; t o prove the existence 
of these artioles, and that their value 
was what she has stated in the plaint . 
W e . think the onus was upon her to 
do s o ; and, therefore, with regard to 
the movable property, plaintiff is en
titled only to recover her share of tho 
movable properties which the defend
ant has admitted. 

T h e plaintiff has claimed certain 
plots of lakheraj land situated in vari» 
ous places which she says were the 
properties of her father. The defend--
ant al leges that she was only in posses* 
eion of one-half, the other half b»ing 
the property of Baikantnath N e w g i ; 
and s h e urges that plaintiff cannot g e t 
a decree of the one^third of the whole , 
unless she can prove that defendant was 
in possession of the whole. We think 
this contention is correct, and plaint ff 
HBS failed to prove defendant's posses
sion to the whole of the land. Her dc> 
cree muBt be l imited to one^-third of THE 
halfshaie. Certain other lands, which 
are claimed by the plaintiff, are al leged 
by the defendant to be not in her posses
sion. W e think that the plaintiff, if she 
wished to recover these lands from the 
defendant, aud to make her liable for 
them, was bound to prove that they 
were in her possess ion. 

' W i t h regard to the sebaib property 
Basantpur, we find that thousjb, under 
tbe will, a sebait was appointed, ye t he 
never took charge of the property, nor 
did he fill the office, and the lands rerf 
mained in the possession of the widow 
of Krishnanath Nyayapanehanana. The 
sebait has been dead for several years, 
and no one had been appointed in t h a t 
office. Under these circumetinces, w e 
think that this property must follow 
the course of the other properties, and 
plaintiff be declared entit led to o n e -
third of the same. 

W e amend the Judge's decree accord* 
ingly . 




