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HIGH COURT OF JUDICATURE, CALCUTTA. [(B.L.R:

Before My, Justice Bayley and Mr. Justicc Mucpherson.
JANMAJAY MAZUMDAR (Praintivr) v. KESHAB LAL GHOSE
AND ANOTHER (DEFENDANTS )¥

Hindn Law- Disappe rance— Presumptian of Death—Succession.

When o Hindu disappears and ie net beard of for a length of time, no
person can succeed to his property, as heir, until the expiry of 12 years from
the date vn which ke wss last heard of.

Tue following is the pedigrec of the principal parties to the
suit,

Kinkar Glose.
{

| , |

Bhairab Chandra. . « Gorachand.
Radhakrishua P ]

. Daughter . Son
Gangadhar, Digumburi Madhab Chandra.
Keshab Lal Panchanan died Left two widows,
(Defendant) (1270) 1867. | 1

Srinath Bindubasini Ambica~

Son, Prasanna Kumar.

Sometime in 1260 (1857), Gorachand dizappeared from his
family, and his son, Madhab Chandra, took possession of his father’s
property. Eighteen months afterwards Madhab Chandra died, and
his son, Prasanna Kumar, who shortly afterwards died, sncceeded
to the property. On the death of Prasanna Kumar, his mother,
Bindubasini, look possession of the property. She died, and
Panchanan took possession of tileproperty. In 1269 (1862),
Panchanan borrowed a sum of money from the plaintiff, and
executed a bill of conditional sale of the property, and thereby-
agreed that on default at payment of the amount of principal
and interest, on the 15th Aghran 1271 (1863), the sale of .the
property shounld become absolute. On default, plaintiff caused
the usual notice of foreclosure to be issued under Section 8,
Regulation VIIL of 180G. In the meantime, Panchanan died,

* Special Appes!, Nd, 1239 of 1868, from a deeree of the Judge of Jessore”
reversiug a decree nf the Sudder Ameen of that District.
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leaving Srinath, his only son. After the expiry of the year of 1868
grace, the plaintiff instituted $he present suit against Srinath to L&T:zm‘;;gg
obtain possession of the property in dispute. -
" Srinath did not appear to defend the suit. But Keshab Lal K"(?‘: ;‘“‘
" Ghose applied to the Court to be made a party defendant,
claiming as next heir to Gorachand, and set up the defence that
Panchanan had no right to the property in dispute, and could
not mortgage it, as he died before the expiry of 12 years from the
time of Gorachand’s disappearance. The presumption of death
of an absent party arising, according to Hindu law, not from the
day of his disappearance, but after the expiry of 12 years from
the date he has been last heard of. .
. The Sudder Ameen found that Panchanan died more than 12
years after the disappeafance of Gorachand, and passed a decree
in favor of the plai Aﬁ' '
- On appeal, the Julige found asa fac’* that Panchanan died
before the expiry of 12 years from the dxsappearance of Gora<
chand and held that accordmg f,o Hindu law, Panchanan had no
right to the property in dlspute He, accordingly, dismissed the
plaintiff’s suit. ’

The plaintiff appealed spema.lly

Baboo Bhawant Charan Dutt (Mr. Twidale with him), for the
appellant, contended that the Hindu law provides only that 12
years should be allowed. for the re-appearance of a missing person,
but that there is no provision as to the time when he will be
presumed to have died (1). The natural presumption is; that
death, which must be presumed from his non-appearance, occurmd
on the day of his disappearance.

© Mr. Rochfort (with iim Baboo Tarak Nath Sen), for the
respondent, conterided, that when a man has not been heard
of for 12 yea:rs,'it is to be presumed that Lis death occurred at the
time of the expiry of sitch 12 years, and referred to the follow-
ing cises: Qunganaryan Bonndrjee v. Balram Bonnerjee (2);
Miisst. "duabati’v. Raikrishna Sahoo (8).

(1) Vyavastha Darpana, 10. (8) 386l 8.D. R, 28.
(2) 2 Mor. Dig., 152
54
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The judgment of the Court was delivered by

MacrHEBsON, J.—We think the jhdgment of the lower Ap-

Kusmas Lan pellate Court is right, and this appeal ought to be dismissed.

Grose,

As the case is placed before us, the real contest is as to the right

of succession to one Gorachand. This Gorachand, it is found by

the Lower Appellate Court, disappeared about the year 1258
(1850), and has not since been heard of. A grandson, Panchanan,

and Ambika, the widow of a deceased son, having both died, the

respondent Keshab Lal Ghose contends that he, as the next heir

of Gorachand, at the time of the expiry of 12 years, from the

date of Gorachand’s disappearance, is entitled to possession of

the property, which is the subject of the present suit. The lower '
Court has found as a fact that Panchanan died in Sraban or Bhadra
1270 (1863); that Ambika died in Aswin of tho same year; and
that both of them died within 12 years of the date of Gorachand’s
disappearance.

The plaintiff in this suit claims under a mortgage from
Panchanan ; but the respondent, Keshab Lal, contends, that as
Panchanan, if he did mortgage the property, did so within12
years of Gorachand’s disappearance, he did it before any right
had accrued to him, and at a time when he could not deal with
the property ; and that, therefore, the mortgage does not affect
or interfere with the rights of Keshab Lal as the next heir of
Gorachand. The question is, whether, when a Hindu disappears
and is not heard of for a length of time, any person can succeed
to, or take any interest in, his property as his heir, until after the
expiry of 12 years from the date on which he was last heard of,

We think that no right acorues to any person as heir to the
person disappearing until the 12 years have been completed.
‘There is not much authority on the subject: but this appears to
be the opinion of such writers as have touched npon the point.
In the course of the argument, we have bheen referred to Macs
naghten’s Hindu Law, Vol. IL, page 9 ; case of Qunganaryan
Bonnerjee v. Balram Bonnerjee (1) ; case of Musst. Ayabats
Vo Ryj Krishna Sahoo (2); Strange’s Hindu Law, Vol, I

k4

(1) 2 Mor. Dig, 152 (2) 3{Sel, S, D: R., 28,
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Baboo Shama Charan Sircar,

pages 10 and 11, and an unreported case (1).

(1) : efore My. Justice Loch and Mr.
Justice Qlover.
Dmcenner 3rD, 1862,
SARADASUNDARI DEBI ». GO-
BIND MANI alias BRAJASUNDARI
DEBI*
Hindu Law—Presumption of Death by
Adbsence ~Bequcst to Idol,

The rule of Eunglish Law, that a
period of seven years’ absence without
tidings is suflicient to raise a presump~
tion of desth canmot be applied in the
cace of o Hindu. The Hindu Law has
s rule of its own, requiricg the lapse of
12 years before an absent person, of
whom nothing has been heard, can be
presumed to be dead.

A testator by will left certain pro-
perty to an idol, and appointed a
sebait. 'The person 80 appointed died
without taking charge of the property
or filliang the office, and the lands re-
mained in the possession of testator’s
family. Held, that this property would
follow the course of the other properties
left by testator, and be divided with
th'(lalm among _the devisces under the
will.

Baboos 8rinath Das
Mohan Roy for appellant.

Bahors Annada Prasad Banerjee and
Ashutosh Chatterjee for respondent.

‘'ne facts of vhis case sufficiently
appear in the judgment of the Court,
which wa+ delivered by

Locn, J.—Krishna Nath Nyaynpan~
chapava died on the 9th of Chaitra

21st March 1851). leaving two widows,
aheswari and Surjamani, and three
danghters, Gobindamani alias Braja-
sundari, the plaintiff in this case, Jaya-
sundari, and Saradasundari, the defen-
dant in this case. Krishra Nath Nya-
yapanchauvana executed a will, bearing
dute the 5th of Bhadea 1257 (20th
Avugust 1850 , by which he gave main-
tenance to his elder wife, Surjamsni,
and lett the rest of hia property to
Maheswari; to be in her sole manage-

and Mohini

ment and control during her life, and
on her death to be divided in equal
shares by his three daughters, He
further dedicated the lands of Basant-
pur to the service of the family ido),
and appointed his son-in-law, Biswa-
nath, tha husband of Saradasundari, to
be sebait., Maheswari died on the 9th
of Chaitra 1271 (218t March 1865), and
plaintiff bringe the present suit for
possession of the whole of the property
left by her father, movable and immao-
vable, on the ground that Jayasundarl
is dead. Sirasundari is a childless
widow, and that she is the only married
daughter likely to bave a family, and
is eutitled under the Hindu law to
sugceed. 'Thoe Judge stated, in his
judgment with regard to the intention
of the testator and the purport of the
will (1) : “I am of opinion that the
¢ testator did not intend. that at the
“ Qeath ¢f his widow Maheswari, only
“‘ those of his dughters who had sons
*“ or who were not past child-bearing
 ghould succeed to his property. Oun
“ the contrary, the termsused clearly
¢ ghow that all his three daughters
“ were to succeed ; that he never con-
“ templated their becoming childiess
** widows, or intended their exclusion,
“ becuuse on this ground they would
“ not, as such, under the Hindu law,
“ be entitled to succeed. The conciu-
‘ ding sentence, moreover, in providing
* for the disposition of the property on
“ the death of any daughter, shows
“ that the testator meve:r intended to
‘¢ gxclade childless daughters from
« gucceeding at the death of his widow
« Maheswari, I am, therefore, of opi-
“pion that on the thixd issue the
¢ plaintiff is entitled, at the death of
¢ Maheswari, to succeed to ouly one-
¢« third share with her other two sisters,
< and that she isnot entitled to succeed
¢ ypder the Hindu law in opposition
“ to the terms of the will as interpret-
‘* ed in the forgoing ** No appeal from

# Regular Appeal, No. 46 of 1868, from a decree of the officiating Judge op

Moorshedabad.

(1) The wording of the will as re=
gards the daughfers was “ my three
daughters shall inherit equally what«
ever is left at Maheswari’s death, but

the sons of the other (surviving) daugh-~
ters shall inherit the property of any
that may die childless.”
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Being of the opinion which we have expressed, we think [the
Jasmanax judgment of the lower Appellate Couct is substantially right.

v.
EKrsnas LAL thin finding has been put in by the

GHOsE,

plaiotiff; and; therefore, we caunnot
allow the plaintiff's vakeel in answer
to raise the questiou ag to the correct~
ness or otherwise of the Jadge’s find~
ing upon this point; but before we
proceed to enquire as to the right of
the plaintiff, we must first determine
whether Jayasunda:iis dead as assert-
ed by the plaintiff, or still alive, as
aggorted by the defendants. T'he Judge
has declared that plaintiff iseatitled to
one-~third share of the landed proper-
ties on her own right, and one=third
on the right of Jayasundari ; and the
defendant being a childless widow in-
capable of succeeding Jayasundari, ig
entitled to one-third ;and therefore the
appeal rests chiefly with regard to
one«third of the immovable proper-
ty. We concur with the Judge in
thinking that the direct evidence as
to the death of Jayasundari is alto~
gether untrustwortby ; but we think
that the Judge is in error when, dis-
posing of thia point, ha applied the
rulo of the English law, which pro-
vides that a period of seven yearg’
absence is sufficient to raise the pre-
sumption of death, when the Hindu
law has a rule of its owa which re«
quires the lapse of 12 years before the
expiry of which an absent person, of
whom nothing has been heard. during
that period, cannot be considered as
dead (Loeb, J., then stated aod discus-
sed the-evidence on this point). Thera-
fore, so much of the Judge's order,
decrecing to the plaintiff ome-third of
the landed properties bolonging to
Jayasundari, must be set aside.

With regard to the movable property,
we fiod that the plaintiff has putin a
list, distinctly specifying many articles
of housebold furniture, &3. She did
not ask the Court to attach theae arti-
cles ; 8 articles which belonged to her
father to be divided among the dwugh-
ters under the terms of the will; and
she haa valned these articles at about
Rs. 925, We think that plaintif has

entirely failed to prove the existence
of these articles, and that their valne
was what she has stated in the plaint.
We_ think the onus was upon her to
do s0; and, therefore, with regard to
the movable property, plaintiff is en-
titled only to recover her share of the
movable properties which the defend-~
ant bhas admitted.

The plaintif has claimed certain
plots of lakheraj land situated in varis
ous places which she says were the
properties of her father, The defend~
ant alleges that she was only in posses«
sion of one-half, the other half being
the property of Baikantnath Newgi;
and she urges that plaintiff cannot get
a decree of the one-third of the whole;
unless she can prove that defondant wag
in possession of the whole, We think
this conteuntion is correct, and plaint ff
hss failed to prove defendant’s posges-
sion tothe whole of the land. Her de-~
cree must be limited to one~third of the
halfshare. Certain other lands, which
are claimed by the plaintiff, ase alleged
by the defendant to be not in her posses.
sion. We think that the plaintiff, if she
wighed to recover these lands from the
defendant, and to make her liable for
them, was bound to prove that they
were in her possession.

* With regard to the sebait property
Basantpur, we find that thoush, under
the will, a sebait was appointed, yet he
never took charge of the property, nor
did he fill the office, and the lands re«
mained in the possession of the widow
of Krishnenath Nyayapanchanana. The
sebait has been dead for several years,
and no one had been appointed in that
office. Uuder these circumstinces, we .
think that this property must follow
the cours?of the other properties, and
plaintiff be declared entitled to one-
third of the same,

We amend the Judge’s decree accords
ingly.





