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1858 granted under the old law, hut Mr . Justice Norman in Sharo, Bibi 
v- Baldeo Das (1) , speaking in 186T, uses the present tense, from 

I - K T A B I N S w h i c h it may be inferred tha t the will of a Hindu does require 
probate for the purposes of evidence. My own opinion is , tha t the 
District Court has jurisdiction to grant probate to the will of a 
Buddhist made after the 1st of Januarv I860. But that it 
is not necessary that the will should be executed according to 
the formalities required by the Indian Succession A c t . " 

The judgment of the Court was. delivered by 
PEACOCK, C. J. '—We are of opinion that in this case the view 

taken by the learned Recorder is correct, and that probate may 
be granted of the will of a Buddhist made after the 1st oi 
January 1866, but that it is not necessary that the will of a 
Buddhist should be executed according to the formalitiesr 
required by the Indian Succession Act. 

Before Mr. Justice L 8. Jachion an I Mr. Justice Mitter. 

N<l°\l R A J I B L O C H A N (DrFBNDANT) D B I M A L A M A N I D A S I AND OTHEBS 

" (PLAINTIFFS) AND OTHB;RS (DEFENDANTS.)* 

Setting aside Sale—Refund of Purchase-money—Act Till, of 1839, *. 2 5 8 . 

SeeAct. XIV Section 258,. Act VIII. of 1859, only applies to oases where a sale of iin, 
of 1888 . Sees, m o v a k | e property has been'set aside under circumstances which would. 
813 and Si 5. 

under Act VIII, of 1859 authorize such a proceeding. The fact that the party 
whose right, title, and interest were sold, had no interest at all, or less than 
was supposed, is no ground for setting aside the sale. 

THIS was a suit to set aside a sale, and to recover t h e purchase, 
money paid under the sale, which was of the r ights and interests 
of one Radhamohan Das, in execution of a decree obtained 
against him by one Ramanand Rakhit , on the ground that the 
rights and interests of Radhamohan Das were not what they 
had be§n alleged to be. 

The purchaser (the special appellant) and the decreeholder 
were both parties to this suit. The Principal Sudder Ameen 

* Special Appeals, Nos, 1081 and 1077 of 1868, from a decree of the Offim-
fcting Judge of Midnapore, reversing a decree of the Frincipal Sudder Ameen 
of that distrtt 
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decreed tha t the sale should be set aside, and the purchaser 
should receive back his pufcbase-mouey. This decision was 
affirmed on appeal by the Zilla Judge. 

But on the application of one of the decreeholders, the j u d g m e n t 
on appeal was reviewed by the Judge, and he finally determined 
tha t the sale should not be set aside ; and ho ordered the suit to 
be dismissed with costs. 

Baboos Mahendra Lai Shome and Bhabani Clxaran Dutt for 
appellant . 

Baboo Ashutosh Dhur for respondents. 

Jackson, J . (After stating the facts.)—It appears to us 
quite clear, that under the circumstances of the case, the sale 
could not bo set aside. Section 258 provides for the refund 
of the purchase-money when a sale of immovable proper ty 
has been set aside under oircumstauces which, under the pro
visions of the Procedure Code, authorize such a proceeding; bu t 
I am not aware of any authority of law for setting aside a sale-
on the ground tha t the party whose right, title, and interest were 
sold had no interst at all, or bad a less interest than was 
supposed. 

W e are referred to a deoision in the case of Grish Chandra 
Poddar v. Sukhada Moyi Debi (1), in which a different doctrine 
has, no doubt, been held ; and if it were necessary, we should have 
been obliged to refer the question to the decision of a Pull 
Bench, But such reference is not necessary in the present case* 
I t is sufficient to say tha t , whereas in the case referred to, the 
sale had been r ight ly or wrongly set aside, and it was held that , 
i n consequence, the purchaser was entitled to a refund of his 
purchase-money; in this case, on the contrary, the sale has not 
•been, and, iu my opinion, could not be, set aside. Consequently, 
t he purchaser is not entitled, under section 258, to a refund. 

The special appeal must, therefore, be dismissed with costs. 
Special appeal No. 1077, between the same parties, is governed 
by the same decision. 

(1) 1 W. R„ S5. 
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Before Sir Barnes Peacock, Rt., Chief Justice, and Mr. Justice MitUr* 

BHAGAWANI KUNWAR ( D E F E N D A N T ) ' V. LA LA BAIJNATH 
PRASAD ( PLAINTIFF ) * 

Set—off—Ad VIII. of ]8S9, s: 121. 
A, by deed of zurpesbgi, let certain lands toB, to secure a sum advanced* 

ty him to her and interest thereon. B covenanted to pay certain dues 
annually to A, On failure by B, A obtained a decree againet him for the 
amount. In execution of a decroe against B, C purchased his interest in the 
sum secured by the doed of zurpesbgi, and sued A to recover the same. 
Held, A was entitled in such suit to set oil the amount of the decree 
obtained by her against B. 

THE defendant, Bhagawani Kunwai", was owner of a share in 
Mauza Jehangirpore, zilla Patna. By a deed of zurpeshgi she 
let 2 | -annas of her share to Ramna th Sahu, Biku Sabu, and 
Jatoni Sahu, from 1205 F . S. to 1 2 7 3 F . S . (1859 to 1867), in 
consideration of 15,000 rupees received from them, on which she-
was to pay interest at the rate of S£ annas per 100 rupees, and in 
which sum and interest i t was thereby declared, they were inter
ested in equal th i rd . The lessees covenanted to pay to the lessor 
annually Rupees 629-12, and Government revenue Rupees 1,414. 
Ramnath Sahu failed to pay any dues to the lessor, or public 
revenue, from 1266 to 1268 F . S. (1860-1862) aud Bhagawani 
Kunwar obtained a decree against him for a sum on those accounts 
amounting in all to Rs. 5,957-11-1. 

On the 27th May 1865, the plaintiff purchased Ramnath 
Sahu's interest in the lease, which was sold in execution of a 
decree obtained against him, in the Court of the Principal Sud
der Ameen, and thus he became the assignee of the debt due 
from Bhagawani K u n w a r to Ramnath , in respect of his one-third 
share, in the 15,000 rupees and interest. The plaintiff now sued 
for this amount , with interest at 1 per cent, per mensem. The 
defendant sought to set off against tho claim the debt due to 
he r from Ramnath, under the decree which she had obtained 
against him. 

On 29th August 1867, the Principal Sudder Ameen made tha 
following decree : 

* Eegulat Appea', No. 61 of 1868, fiom a decree of the Principal SudSer 
Ameen of Patna. 
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'• " T h a t rupees 5,000, wi th interest at 8 | annas pef cent, pe t 
mensem, be decreed aga ins t ' Bhagawani Kunwar only ; tha t 
interest up te yesterday be charged at that rate ; that interest on 
the whole amount decreed, including costs of the suit, which are 
hereby decreed, be charged from this date a t 12 per cent, per 
ahnum, up to the t ime of realization. ' ' 

The defendant appealed to the H i g h Court. 

Mr . R. B. Twiddle and Moulvi Mohammed Yusaf for appellant* 

Baboos Annada Prasad Banerjee and Hem Chandra Banerjee 
for respondents. 

T h e j udgmen t of the Court was delivered by 

PKACOCK, C. J .—The plaintiff purchased a debt due from 
the defendant to Ramnath , bu t the defendant had received a 
decree against Ramnath for a certain amount arising out of t h o 
Bame transaction. According to the English law, the plaintiffs 
as the assignee of Ramnath ' s interest in the debt, would have had 
to sue the defendant in the name of Ramnath, as plaintiff. I f 
t ha t had been done in the present case, i t is clear that the defend
an t migh t have set off the debt due from Ramnath. to her . 
According to the equity and good conscience administered in the 
mofussil, the plaintiff was entitled to sue the defendant in his own 
name for the debt due from the defendant to Ramnath, which ho 
purchased; b u t the same equity and good conscience, which 
allows the plaintiff to sue for the debt due to Ramnath entitles 
the defendant to set off, as against the plaintiff, the debt which 
was due from Ramnath to her at the time of the plaintiff's pur
chase, and of which the plaintiff had notice. Under these ci r 
cumstances the defendant is entitled to set off the amount of the 
decree recovered by tbe defendant against Ramnath , with inter
est from, the date of the decree to the date of the judgment 
in the lower Court in this case, that is to say the 29th August 
1S69. The amount of the interest will be calculated by the 
Officer of the Court at 12 per cent., the rate given hy the decree . 
t he principal and interest due on the decree will be deducted 
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r e s from the amount awarded to the plaintiff; and the deceree of the 

^VWAT l 0 W e r C o U l ' t a u l e a d e d b y g ^ i n g a decree to the plaintiff for the 
v- balance, 

NATHPKA?AD The costs of this appeal and the costs in the lower Court will 
be home by the parties in proportion to {he amounts decreed and 
disallowed. 

Be'oy* Sir Hames Pea-oclt; Xt, Ch-'ef Juili-e and Mr Justice Mi'ter. 

1368 MUSST. ZAHUKAS' (PLAINTIFF) V. W. TAYLEK ASD 
Kov, 10 

_ ANCTBKR ( D K F K N P A N T ? . ) * 

Sale nfttr Attachment—Caveat Emjtor—Fraud. 

T sold a mauiSa, of which ho was owner, *o Z. At t'ie l ime of sal<>, Ihe msrsh, 
WIS under utta^hinert in < locut ion of a decree obtained aeainst T . by K. 
paid 'he amount of tin t '•ferae to prevent the {R >peity, which ehe hi l l purchase! 
being so'd in PYC-n' ion. 'A- WAFI tinder no obligation otherwise to pay tbe nmounfc 
of the decree. Held, Z was entitled to recov* r against T the amount so p u d . 

Tats suit Was brought in the Court of the Principal Sudder 
Ameen of Patna, under the following circumstances: 

I t appeared that the defendant^ Mr. Tayler, through his agent 
H. Kelly, the other defendant, by a deed of sale, dated 11 th 
October 1866, sold to the plaintiff his mauza Dergaun, for the 
sum of Rs. 55,000. 

The plaiutiff alleged that a t the t ime of the sale, Mr. Taylor" 
concealed, or did not make known to her, the fact that at tha t t ime 
the rnauza was under at tachment in execution of a decree against 
him, held by Rani Asmedh K o e r ; tha t in order to preserve her 
.property, the plaintiff was obliged to pay the amount of the 
decree. She now sued for the amount so paid, viz., Rupees 
11,381-13-6 principal, and Rupees 1,024-9^ interest. I t was 
contended, for the defendant, tha t the plaintiff was bound to 
inform herself of all the circumstances advantageous or disadvan
tageous connected with the property ; and tha t if she voluntarily, 
and without consulting the defendant, chose to pay off the decree, 

,she could not recover the money so paid by h e r ; that the plaintiff 
had full knowledge of the at tachment when she bought the pro-

* lipgular Appeal, No, 67, from a decree of lliu Fvincip..! Suddci Ameen of Patna 




