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Movable Properly •—Jurisdiction of S>*<11 Ci.no dart - . ( . . ' XL •</ 1805. ^'>". -

H u t s »t i not " DioT.ib'e property'' wi - h t i t th.< m-M.n;n* of A ; X i, »f J365. 

THIS was a reference by the J i r lg , ; of t'io Snvill Oaine Cour t 
of Jessore- I n s tat ing the case he said : 

" This is a suit brought under section 2 V> of A.st VI I f. of 18o9 
by the plaintiff, to establish his ttg'ic to the huts mentioned in 
the plaint, aud to recover possesion of tho sa in? ; hut t he r e i» 
no prayer in the alternative for the vain >. of t h e sam •. 

' • T w o quest ions, therefore, A I M : Fir*l.(y, whether huts m 
this country are to be considered porsou-il p r m r t r t y ; and , 
secondly, whether the suit, as laid in the plaint, is cognizable-
by a Small Cause Court . 

' : I t h ink that huts should not b j considored pjrsonal or mov­
able property iu this country, and that no a -don for the recovery 
of the same or i ts value can lie iu a Small Cause Court, anil t h a t 

It.efei.eno J by the Ju l j j e of the S-oa'l Cause Court o'; Jessore. 

18'>3 period unti l it is properly pat a;i end to by ciEhsr par ty . W e 
t h i n k tbat a potta, the terra df w u b u is defined by those words, 
falls within tho 4th clause of section 17., Act XX. of 1866 ; and 
tha t it is a lease for a term exceeding one yoar. Tlicrofore, by 
the provisions of that section, the document must ba registered, 
otherwise, by section 49 of the same A.',!., it cannot bo roccived 
as evidence in any Court whatever. It follows tha t the first 
objection made on special appeal to t-U-j judgment of tho C o u r t 
below falls to the ground. Tho remaining objection is one 
which is based upon the nature of the tir-lo of the defendant, 
bu t inasmuch as the title-deed, whio'.i is tho primary evidence of 
that title, cannot be received, tho Court would have boon wrong 
if it had looked at secondary evidence of the same. This objec­
tion, therefore, also fails, aud the sp:; d tl apjieal must bo dismissed 
with costs. 
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, 1868 l ints ought not" to be at tached in execution of a deer; e of such 
PCHAWUA a Court. The plaintiff's suit has, accordingly, been dismissed 

' B ° 8 E with costs, contingent on the opinion of the honorable Judges of 
IXHAB5IA. + J ) U XIiKh Court ." 

Bosr. rpj l c , J l u ] g 0 ) ] n the statement of the case referred by him, 
alluded to the decision of Bayley and Macpherson. J J . , in 
Kash'cliandru Ihdt v. Judunath Chuclieruutty (1). 

The judgment of the High Court was delivered by 

P E A C O C K , C. J . — W e think that the opinion expressed by the 
Small Cause Court Judge is correct. W e think tha t hu t s - a r e 
not movable property within the mean ing of section 19 of 
t h e Small Cause Court Act, and consequently tha t they cannot be 
seized in execution. Tho word movable" in tha t section 
is used in contra distinction to tho woul " immovable" in 
section 20. The word used is " m o v a b l e ' not " r e m o v a b l e , " 
and tha t word docs not, in our opinion, comprehend any th ing 
which the judgment-debtor has a right to remove. I t means 
property which is capable of being moved in its existing state. 

A man has a right to remove a house which is built upon his 
own land, but it could not be contended that a pucka house 
built by a man upon his own land is movable property, because 
he had a right to remove it, and tha t tho land itself is imuiov* 
able. If a house built upon a man 's own land is not movable 
property, a house built upon a land which is rented from another 
does not seem to fall within the word " movable. ' I f such a 
house is not movable property, there seems to be no reason 
why a mud house should be held to be movable proper ty ; and 
the same reasoning appears to be applicable to a hut . In any 
one of these cases, a right to remove may exist , and the mate­
rials of which the erection is composed are capable of be ing 
removed, although the removal in one case would be at tended 
with g rea te r degree of labor than in the other. Bu t the ques­
tion as to whether the property is movable or pot, cannot 
depend upon the amount of labor which is required to remove 

( 1 ) 10 W . E , 2 3 . 
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Before Sir Barnes Peacoc!c,Kt-, Chief Justice, and Mr, Justice Mitter. 

IN THE MATTER OF KOKYA DINE, DECEASED-* ^68 

Will of a Buddhist—Indian Succession Act. (X of 1865), *, 331. A'oc, 28, 

i T o W t e s may ba granted of the will of a Buddhist made after the 1ft Janu­
ary 1866. I t ie not mecpssary that, the will of a Buddhist should be executed 
according to tbe formalities required by the Indian Suceea ion Aot. 

THE following case was stated for the decision of the H h ' h 
Court by the Recorder of Rangoon. 

" Mah Mee, Mali Lay, and Moung Yoon, the children of 
Kolcya Dine, deceased, ask for probate of the will of Kokva 
Dine . 

" The deceased was a Buddhist , and the petitioners are Bud­
dhis ts . 

" The deceased died upon the 3rd of September 1868, leaving 
property, both real and personal, within tho jurisdiction of th i s 

* E e f e r e r c 3 by the Eecoider of E a r goon. 

1 &$4 
it . The words " personal property*' in section 6 seem to he — — 
Used in tho sense of movable 1 property ; for as regards Hindus E** 0 ^* 1 *** 1 

aud Mohammedans, there is no distinction between real and *• 
' BHABMA. 

personal property, the distinction being between movable and CHANDRA 

immovable. That the word "personal" is used in section 6 
as referring to moveable property, is borne out to some extent 
by section 19, which gives power to issue execution against 
t h e movable property of the deb to r ; and in the subsequent 
part of i t uses the word " personal" apparently in the sense 
of movable. The words are " i f the war ran t be directed 
against the movable property of the judgment-debtor, it may 
be general against a n y personal property of the judgment-debtor 
Wherever it may be found within the local limits of the juris­
diction of the Conrt, or special against any personal property 
belonging to the judgment-debtor within the same limits, and 
which shall be indicated by the judgment-creditor." 

There is no more reason why tho Small Cause Court should 
have power to seize in execution a hut erected upon a small 
piece of land than it should have to seize the land itself. 
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