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3. died leaving four soug, B, 7, D, aud I, by & wito dieused; and o
widow K., and threo ofthoee swe, ¥, G, 11, by ke, K. beowgbb o sudt
against B, C., D, and B, and aga’t ber {hven sone, T Goand ¥ 4y
estrb'ish ler txt’o ta g eertain taleak which cho allee=d bad hron e vryed o
ber by A. under a deed of gift. B., C., D., and B, set w: a prior decd of
parti ivn, whereby tho lm:pmty o the deeoased, inciuding this m;’onk, was
divived bebween 1L his rous in iic proporbion of 1y sunas to «.., U, & ,LLMJ
E,andGunmastoF, G, eul fI The High teur, onapp e, Loil, o w3
deort of partition wus geau'no, snd rendez d tho gnb quw" Tord "IN opes
rative. Afterwards B, 0., D, and ., instituled aseibin thyCal' o 05 i aurg,
for srrears of rent in respectof amthr talock, alvo me'ne” Inths deod o f
partition, against ths ryots, and ¥, G, and H. Tho ryots 2dm't' =2 that
they beld at the rent claimed, bus stated they Gad pel pald et ens
on account of a dispute bolween the brothors as bo bhs sheics in winw diey
were entitled to the samo. ., G,and 70, raised G d.7 o dr  aig
conld not bo maintainsd n the Colleetur’s Comrty o o7 Tndia T et
sheald be hrought for thy determinati nv of their sherg 22 e Torilon in
the prior snib was no evidenco agan-t them Held {h- qrosti o e really
one of litie between the brothers, and such suib couid nes be muajrtained in
the Revenue Courts.

THis was a snit under Act X. of 1859 for arrears of reut,

* Special Appeal, No. 102 of 1868, {rom a decree oi (e Judge of Dacea’
affirming a decree of the Deputy Collector of that district.

L



. 1868 The following genealogical table will explain the relation
\IBISHCHAN- the contending parties :

‘pka Roy

igﬁwnm Baya Chund Roy Chowdry, original proprietor,

A died leaving

W(:chnu o0 l |

Q};n‘r?ow' {By the first wife) (By the second wife, Kishori

4 S?ns. Chowdmni)l 3 Sons.

i T |
Raje Landra. Bhagawan. Bhairam, Ishan.

The present suit arose out of the following circumstances :
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of

. ] ‘
Girishehandra. Mahimachandra . Akrar-
chundrae

Raya Chand was alleged to have exocuted, on the 8rd Magh 1967
(15th January 1861) a deed of partition, in which he set forth
his intention of dividing the whole of his property, both real
and personal, between the sons of the two marriages, in shares
of 10 and 6 annas respectively, the sons of the first marriage
getting 10, and those of the second 6. On the death of Laya
Chand in Phalgun 1271 (February 1863), his second wife,
Kishori, applied to the Collector of Mymensing, to have her
name registered as owner of Talook Amjani Digar, which she
alleged was conveyed to her by her deceased husband, under a
Hibba (deed of gift) dated the 26th Bhadra 1270 (10th September
1868). In that case,the foursons of Raya Chand, by his first wife,
appeared as objectors to the claim of Kishori, whose application

was rejected by the Collector on the 23rd of April 1864.

She

then brought a civil suit against Girishchandra, Mahimachans
dra, and Akrurchandra (her three sons), and Rajchandra and
his threc uterine brothers, to establish her title to the aforczaid
talook, on the basis of that deed of gift. The Zilla Judge dis«
missed her suit, and she preferred a regular appeal (1) to the
High Court, which was also dismissed on the 11th March 1867.
The judgment of Trevor and Glover, JJ., was as follows:
¢ Wo come now to the appeal of the plaintiff, and the issue
raised by it is this—As the Hibba of 26th Bhadra 1270 (10th
September 1863) is proved, had anything previously occurred
to prevent its operation ? or, in other words, had Raya Chand
previously divested himself of the property conveyed in it
under the partition deed of 1267 (1861)? Now the onus
of proving that he had so divested himself, will lie on "the
defendants. Now, the deed of 1267 (1861), which is the found~

(1) No. 230 of 1866.
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Etmi of the defendants’ case, is not contested before us. Both 1868

le plaintiff and the defendants admit that the Mahajani proper- Giriscmans
lies were divided in the shares of 10 and 6 annas, shortly after gzg“],}’;:r
ﬁe deed of 1267 (1?61) was executed, namely in the following RaromanDEa
year. « « + . The only contest is as to the real property. Roy Cuowe
To prove that partition was equally effected in respect of the  P*¥
zemindaries, the defendants have put in a quantity of document-

ary evidence, at the head of which are certain schedules called

Batwara papers, in which all the real property of Raya Chand is

set down, and divided in the shares of 10 and 6 annas, These

lists purport to have been signed by the donor, and if proved, they

gd a long way to establish the defendants’ case.” (Tlose Batwara

papers were found, as a fact, to

be genuine, for reasons given
in the judgment.)

“ We think that the deed of gift propounded
by the plaintiff is a genutne deed, executed by Raya Chand ; and
that the plaintiff, Kishori, would be entitled to recover upon it
had the property covered by the deed remained at the time of
its execution in the possession of the donor; but, on the whole
evidence we are of opinion, that affer the execution of the
partition deed of 1267 (1861), Raya Chand divided all his
‘property between the sons of the two marriages, in the propor-
tion of 10 and 6-anna shares; that he signed and delivered the
schedules propounded by the defendants, and by their delivery
divested himself of all the right in the real property, in the same.
way as he had divested himself of all right in the personal pro-
perty ; that in accordance with this partition, the defendants got
possession of a 10-anna share in Mauza Amjani Digar, and
that therefore the deed of gift of that entire property, executed
subsequently in the plaintiff’s favor in 1270 (1863) was, by pre-
vious acts, rendered inoperative, and conveyed to the plaintiff
pothing.” ‘
The present suit was brought by Rajchandra and his
three uterine brothers, for recovery of arrears of rent
1271 to 1273 (1864—1866), in respect of their 10-anna share
of the lands held by the tenants, defendants, in talook Sheikh
Suliah. The shareholders and co-owners with the plaintiffs were
also made defendants. The plaintiffs alleged that, by virtue of a
deed of partition dated the 3rd Magh 1267 (15th January 1861}

, from
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1868 and the Batwara papers of 1268 (1861), which were executes

ﬂlgﬁigg)m by their deceased father, and declared valid by the decision of the
Cnownny High Court, on the 11th March 1867, they (the plaintiffs) were
&ucnmnm entitled to, and were also in possession of, a 10-anna share of
.30”1“&’.10“" the lands, the rent of which was claimed ; and that the con
sharers, defendants, Girishchandra and others, wore entitled
to the remaining 6 annas; and that the ryots held these lands
at an anpual jomma of Rs. 144-S. The ryots, dcfendants,
admitted that they held the lands in question at the rent alleged,
which was not paid, simply on account of & disagrecient having
broken out between the plaintiffs and the defendants, Girish-
chandra, &c.,as to the shares to which they were respectively
entitled. They alleged that they were willing to pay the

amount of rént which was legally due from them.

The sharcholders, defendants, Girishchandra and othicrs, raised
the defence that save in a civil action thero is no law  which-
allows en-sharers te be made defondants 1o a  saib for wecovery
of arrcars of rent.  Thoe plaintifs should have first iustituted
a civil suit, for the determination of their shares. The decision
of the High Court, which formed the basis of the presenl aciion,
could not be used as evidence agalust the defendants, co-sharers,
nor was it a binding declaration of their rights. 'The question
of the respective shares of the parties arose incidentally in the
previous suit, and was not conclusively adjudicated upon. The
main point at issue there, was whether Ishori was eutitled to
Talook Amjeri Digar, under an alleged deed of gift {rom her
husband. The defendants further alleged, that on the 30th Ashar
1270 (18th July 1863), the whole estate of their father was
equally divided by him between his sons by the two marriages,
and that by virtue of this partition they (the defendants), as well
as the plaintiffs, werc respectively in possession of 8 annas
of the property, and that the plaintiffs could nob claim more than
the rent due from an 8-anna share only. The Deputy Collector
held that the suit was cognizable by the Revenue Court;and
on the merits, he held that the plaintiffs were cntitled to recover
from the ryots the amount of rent sued for, inasmach as a 16-
anna share of their father’s property was assigned to them by the
deed of the 3rd Magh 1267 (15th January 1861). The co-
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Fharers appealed. The Judge affirmed the decision. He held that 1868
Fhe decision of the Iligh Court of the 11th March 1867 cstablished GirmsHcHANS

-, . - . pra Roy
conclusively that a partition had been effected between the plain-  (¢gowpry]

tlﬁ' and Mhn en-sharers, defendants, in the proportion of 10 annas Ra.:c:;nnn‘&.
fand 6 annns share yvespectively ; and on the strength of that noy Cmows
“decision the Coeurs, acting under Act X. of 1859, had power to S
tgive tha plaitiis a dzeree for the rent of a 10-anna share of the

-Jands in question. '

The co-sharers appealed to the High Court.

Mr. Montrion (with him Baboos Annade Prasad Banerjee and
Chandri Madhal Ghose) for appellants.—The sole dispute is  one

of titt2.  That plaintiffs ave conscious of this fact, appears from
the form of plaint.

1t is, therefore, not a rent suit, nor triable
by the Collector.

Moreover, the claim is for a share of ijmali
rent, without showing any ecxceptional ground or cause for
harassing the ryot with such fractional claim. Dharam Lal Sing
v. Jagadambe Koer (1); Syed Hyder Ali v. Amrit Chow-
dry (2); dmrii Chowdry v. Syed Hyder Al (3); Bani Madhab
Ghose v. Thalkur Das Mandol (4). The ecivil judgment (which
is confessedly the canse of action) isin no way identified with
the claim now mads. This is appareat from the pleadings in the
There the plaiatiff claimed, as her husband’s donee,
against Lis rcpresentative, a small cstate. The claim was resisted
by the respondents, but yielded to by the appellants. The judg-
ment was adverse to the donee, on the ground that the donor
had already parted irrevocably with his interest in the subject of
gift. The proofs were of a peculiar character, and the decision
in no way touches, much less concludes, the right of appellants to
dispute their brothers’ exclusive title to any portion of the estate
certainly not to a portion of the talook or bazar held by these
ryots, who have never paid rent or attorned to respondents.

Mr. Paul (with him Baboos Kuli Mohan Das and Ramesh
Chandra Mitter) for respondents.—An appeal must lie from 2

decree. No decree was passed against the present appellants

civil suit.

{1) 3 Wym. Rep., 82. (3) 2 Wym. Rep, 305.
(2) 2 Wym, Rep., 204. (4) 6 W.B., Act X, Bul,, 71.
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1868  (co-sharers, defendants,) by the Courts below, for the amount oi
Glg;sit%i()?— rent sued for, hence they had no right to prefer this appeal‘

Crowpzy Lhey were nominally made defendants, inasmuch as they would
R AJC:;NDB A not join the plaintiffs, in instituting this suit againsb the ryotsu
ROYDR%!;!OW It is the ryots alone who can object to the carrying on of the suil
on the score of jurisdiction. But they have not appealed;
Therefore, the decision of the lower Appellate Court must s»and,
Al that the co-sharers, defendants, are entitled to ask, is that
the suit be ordered to be dismissed with costs as against them,
for having been unnecessarily made parties in the present action;
‘Where some of the co-sharers refuse to join the other shares
holders in bringing a suit for the recovery of rent, the lat’oeﬁ
cannot théreby be precluded from recovering the amount dud
to them in proportion to their shares, which were determined by
a previous decision of the High Court. The ryots are w:llmg
to pay rents separately to the shareholders. Consequently, the
Court below was competent to entertain the suil; and the ryots
being satisfied with the decree, there can be no further appeals
As the right of the plaintiffs was sufficiently declared in the
previous suit, there is no reason why they should be again
referred to a civil suit for the same subject-matter. A qulectoi‘
can try the question of right when it is involved in determin-
ing the point as to who is entitled to the receipt of rent;
Gauridas Byragee v. Jagannath Roy Chowdry (1) The ryots
are the ryots of the plaintiffs, unless they have attorned to some
one else. They were the ryots of the deceased proprietor whose
representatives the plaintiffs are. The title of the plaintiffs as
landlord being admitted, they are enti tled to obtain a decree for
the rent of their share. The cossharers, defendants, are precluded
by that decision from questioning any more the 10-anna share
of the plaintiffs, who now sue not as proprietors of the entire
estate, but as 10<anna proprietors of the mehal. The real con-
tention in that suit was, whether partition was actually effected
between the sons (the plaintiffs and the co-sharers, defendants,)
in pursuance of the terms of the deed executed by their father,
Raya Chand Roy, the deceased proprietor ; and it was held that the
(1) 7 W. B., 25.
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estate was partitioned among the sons in the shares of 10 annas
end 6 annas respectively; the plaintiffs obtained 10.anna share
and the co-shavers, defendants, 6 annas. Hence that decision is

1te8

GIRISHCHAN
DrA Roy
CHOWDRY

a binding declaration of the rights of the parties, and the defend- g, cHaDaA

wnts cannot be allowed to raise an objection which was already
adjudicated npon by a Court of competent jurisdiction. See
Barrs v Jackson (1) and the same case in appeal (2), Oufram v.
Morewood (8), Duchess of Kingston’s case (4)., Meer Bahadoor Ali
v. Mussamut Sunneechuroo (5), Deokee Nundun Roy v. Kalee Per-
shad (6), and Mussamut Edunv. Mussamut Bechun (7). It cannot
be pretended that the point decided in the regular suit bebtween
the brothers, was a point incidentally or colaterally decid-
ed. The point, viz that the brothers took, by partition, in
the life-time of their father, in the proportion of 10 annas
and 6 anvas, was the broad issue raised and decided in that
sutt. Such a determination comes within the objections given
by DeGrey, C. J,, in the Duchess of Kingston’s case. * That
.the judgment of a Court of concurrent jurisdiction, direétly
upon the point, i3, asa plea, a bar, or as evidence, conclusive
between the same parties, npon the same matter, directly in
question in another Court ; secondly, that the judgment of a
Court of exclusive jurisdiction directly upon the point, is, in
like manner, conclusive upon the same matter, between the
same parties, coming incidentally in question in another Court,
for a different purpose.”

In Barrs v. Jackson, Knight Bruce, v. ¢., held, that the
fact in an issue, as to who was next-of-kin in an administration
suit, was not conclusive in a distribution suit. This ruling was
reversed on appeal, and it was held, that the finding was conclu-
sive between the same parties in the second suit, although the
object of the second suit was different to that in the first suit.

In the present case, the regular suit wasin reality a family
suit, put forward for the division of the rights of the brothers

(1) 1 Young & Collier’s C, R., 585 (5) 6 W.R,, 157,
) 1 Phil,, 582. 6) 8 W. R., 366,
{3) 3 East 345, (7) 8 W, R, 175,

) 2 Smith’s L. ., Ed. 1867, 678,
338

Ror Chowe
DRY,
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GIRISHCHA N~
‘DA Roy
CHOWDRY
Y.
RaAJCHANDRA
Rox Crow. '
DRY,
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though under the garh of a suit brought by the W1dow for,
possessxon of a small parcel of property alleged to have beet
glvenvto her in gift by the deceased.

If the judgment in that suit is not to be considered a final
declaration of the rights of the brothers; another suit for decla-
ration of those rights is necessary. Will niot the evidence to be
adduced in such suit be exactly the same as that already adduced
in the suit decided ? Can the other side suggest the poss1b1htyf
of any evidence other than the evidence alrcady given, and
would any Judge, after the careful and elaborate decision
pronounced by Justices Trevor and Glover, decide differently.
Such is the rule of law, as I have endeavoured to show.

But in a Caurt of equity and good comscience it ought to
e clear by undoubted law, that a point or fact directly put in
issue, and decided in 2 suit between parties, should be"binding"
between the same parties in any future litigation. This appears
a principle of common sense and good reason. It is free from
all technicalities of the law, and is undoubtedly just.

Thejudg‘menh of the C'ourt was delivered by

Mrrrer, J.—~We are of opinion thata suit, like the present,
cannot be maintained in the Revenue Courts. It is admitted
that there is no legal contract in existence between the plaintiffs
and the tenants, defendants, by virtue of which the former can
claim, from the latter, a 10-anna  share of the rent payable by
them on account of their holding. 1Tt is also admitted that vent
has never been collected fiom the tenants, defendants, by the
plaintiffs,’separately from their co-sharers. The plaintiffs allege
that & valid and binding partition has been made between them
and their co-sharers, and that the result of this partition has
been to constitute them the propristors of a 10-anna share of the
land of which thre holding of the tenants, defendants, consists.
But the plaintiffs are unable to state that the tenants, defendants;
have received any authority or permission from their other
landlords, viz. the co-sharers of the plaintiffs, to recognize them
as the holders of such a share. These co-sharers, on the other
hand, whe were made defondants in the Court below, and who
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are ‘now special appellants before us, deny that such a partition 1868
has ever been made, and they also deny that the plaintiffs are G’;‘;‘:"ﬁ’:;“‘

entitled to the share they have claimed. The tenants, defend- CHOWDEY
a.nts, say that the plamtlﬂ‘s and the specxal appellauts have been R“cgﬂ DEA
quarrelling with each other, regarding the extent of their shares, ROy mow
and that so far as they themselves are concerned, they are ready
to bring into Court the whole amount of their rent, leaving it to
‘the Court itself to determine the share to which the plaintiffs are
Jawfully entitled. Upon this state of facts, it is clear that before
the plaintiffs can succeed in such a suit, there must be an
adjudication betweenithem and the special appellants, upon
the question of partition. Indeed, the plaintiffs themsclves
appear to have asked for such an adjudication, a8 is clearly
shown by their own plaint. We are of opinion that the Collector’s
Court ‘is not the proper ‘tribunal to adjudicate upon such a
question, and between such parties; and the plaintiffs’ suit must
necessarily fail. Disputed questions of title between rival
proprietors, whether co-sharers or otherwise, can be determined
by the Civil Courts only; and parties seeking for the determi-
nation of such questions must resort to those Courts for relief.
It has been said, that we might strike off the names of the
special appellants from the category of defendants, and treat
ghis suit as a simple suit for rent between the plaintiffs and the
tenants, defendants. But we are unable to see how such a course
could be adopted even if we were otherwise inclined to hold that
the plaintiffs are entitled to alter their case at this late stage of
the proceedings. The case had been throughout treated by
consent of ‘parties as a case between the plaintiffs on the one
side, and the tenants, defendants, and the special appellants on
the other. Be this as it may, it is abundantly clear that the
preseuce of the special appellants’ is” absolutely necessary for the
protection of the tenants, defendants. If the tenants, defendants,
had entered into any engagement with the plaintiffs to pay to
the latter a particular share of their rent, it would have been
for them to protect theraselves in ‘the best manner they could in
any subsequent litigation between themselves and the special
appellants. But in the absence of such a contract, the tenants,
defendants, can not be fairly subjected $o the risk of such a
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litigation, and the Court is bound te see that any decree that
it passes against them in this case, will be a sufficient protection;
to them against any adverse claim for vent, that the special
appellants might hereafier choose to bring. Now it is clear, that
no such protection can possibly exist, vnless the question of.
partition is settled between the plaintiffs and the special appels
lants before us. According to our view of the case, thore must
be an adjudication upon the question of partition, and in order
that this adjudication might be a sufficient protection to the
tenants, defendants, it must be of such a character as to bind
their other landlords, 4. e. the special appellants. Suppose, for
instance, the Collector were to pass a decree against the tenants,
defendants, for a 10-anna share of their rent, but after deter-
mining the question of partition, as that qguestion must be
determined before any such decree can be passed; and suppose
also that the question was determined as between ihe plaintiffs.
and the tenants, defendants, only, what would be the effect of
such 2 determination in any future suit that the special appel-
lants might choose to bring against the tenants, defendants,
claiming a larger share of the remnt than that which is allotted
to them under the partition im question? Would the special
appellants be prevented by such a determination from proving
against the tenants defendants that no such partitien has ever
been made ? * And what would be the answer of ihe tenants,
defendants, when such a fact is proved against them, and in such
a suit? If the names of the special appellants were struck off
from the record of this case, the decision passed in it would not
be even admissible as evidence against them in any future
litigation for rent between them and the tenants, defendants.

The dispute that is going on between the plaintiffs angd the
special appellants, is no way attributable to the tenants, defendants
according to the admitted facts of this case; and the tenants,
defendants, ought not, either in law or equity, to suffer for such
a dispute. The plaintiffs might be entifled in law to the
10-anna share they have asked for, but, before recoveringy that
share from the tenants, defendants, they are bound to show that
the latter will be protected from the risk of being compelled
to pay their rent twice over, leaving aside the trouble and
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‘expense of a double litigation for the rent of one entire holding.

ar
1868

1t is clear, therefore, that beforcany decree can be passed against GIRIEHCBAN

the tenants, defendants, there must be an adjudication upon the

DrA FRorx
CHOWDRY

question of partition between the plaintiffs and the special g “b:ﬂm‘

appellants ; and we have already observed that ~Revenue
Courts are not competent to adjudicate upon such questions, and
between such patties.

1t has been contended, that the question of- partition has been
already settled between the plaintiffs and the special appellants,
in g suit in which one XKishori Chowdrani, the mother of the
special appellants, was plaintiff, and the plaintiffs in this case
and the special appellants were defendants. It is admitted,
however, that that suit related to a zemindari which has no
connection with the land occupied by the tenants, defendants.
Under such circumstances, it is clear, that the direct legal
operation of the decision that has been passed in that suit, can
not extend beyond the property to which it related. Any other
effect that might be attached to it, is a mere question of evidence.
We lave already given our reasons for holding that the Revenue
Courts are not competent to determine a disputed question of
title between rival proprietors, and any enquiry relating to a
mere matter of evidence bearing upon such a question would
be, therefore, superfluous. We decline to pass any opinion upon
the value of the decision referred to, as a mere matter of evidence,
as the issue upon which it bears is not one which we can try
in the present suit.

‘We reverse the decisions of both the lower Courts. The
plaintiffs will pay to the tenants, defendants, the costs incurred
by the latter, in the Court of first instance only, but they must
pay to the special appellants the costs of all the Courts,

hoy € Wo
DuxY.





