YOL: IL} FULL BENCH RULINGS.

Before Sir Barnés Pedcock, Kt., Chief Justice, Mr. Jusiice L. 8. Jackson,

My, Justice Phear, Mr. Justice Macpherson, and Mr. Justice Mitter.

NGA THA YAH » F, N. BURN* »

Claim— Attackment—Onus Probandi~Act VIIL of 1859, ss. 234 § 246.
Where a claim was made under section 246 of Act VIIL of 1859, by a
\third party, to some timber, which had been attached by a prohibitory order
under section 234, Aeld, {per Pracock, C J., L, S. Jackson, PHEAS, and
MacPHERSON, J. J. ;~MI?TER, J., dissenting), the claimant must begin.
The onus is on him to prove that the goods attached were bis property, or in
his possession, and therefore not in the possession of the judgment-debtor.
His evidence must bs confined to proving his own claim, gnd he cannot be

allowed to show a title in a third person with whom he has no connection,

Held (per MITTER, J.), that, on the proper construction of tho words
“ proceed to investigate the same with liké powers as if the claimant had
“ been originally made a defendant,” thd onus of proof as against the claim-
ant is on the decree-holder,

Nito Kalee Debee v. Kripanath Roy (1) overruled:

TH1s was a reference to the High Court, from the Recorder
of Moulmein, under the circumstances appearing in the order
of reference, the material portion of which was as follows :

“ An application was made, on the 18th November 1867, to the
Recorder of Mouliein, to discharge an order under section 234,
Act VIII. of 1859, prohibiting the applicant from ahenatmg
114 logs of teak timber, bearing the mark Ko Yan (2). The tim-
ber was alleged in the applicant’s petition to be in his possession.
It appeared, however, that it was in the possession of the Govern-
ment Officers at the Revenue Station, Kadoe. The applicant’s
title was that of purchaser from the son of the judgment-debtor.

1t was contended, on bahalf of the applicant, that the onus of
proving properiy in the goods attached, lay on the judgment-
ereditor, and that he should begin. Reference was made to a
case which has been very recently decided by Seron-Kaxr
and DwarRkanarH Mirrer, J. J., in the High Court of Calcutta,
namely, Nito Kalee Debee v. Kripanath Roy (1).”

* Reference from the Recorder of Moulmein, dated the 18th of Nov 15
(1)8W. R, 358, {2) Burmese mark.
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1868 The Recorder referred the case to the High Court for ifg
Naa Tua Yan opinion on four points, of which the three following came under
F. N. Burn. the consideration of the Full Bench :

Second.—Which party, in a proceeding under section 246, is
to begin ?

Third—1f the claimant is to begin, is the evidence given by
him to be confined to his own claim, or may he set up that of an

entirely different party?

Fourth.—1If the judgment-creditor is to begin, is his evidence
to have reference to his judgment-debtor’s title only, or is he
to make out such a case, as will, by nccessary consequences, shnt
out the claimant without reference to the merits of his claim

at all?
On the 1st February 1868, a Division Bench, consisting of
Peacock, C.d., and Bavrey, J., referred the case to a Full

Bench under the following order :

“ Having reference to the case cited, we are of opinion that
¢ this case ought to be referred to a Full Bench, on the 2nd, 3rd,
“ and 4th questions, and it is referred accordingly.”

The following are the judgments of the Full Bench ;—

Mirrer, J.—I am extremely sorry to differ from my learned
colleagues in this case. I think, that according to the provisions
of section 246, Aet VIII. of 1859, the onus of proof is primarily
upon the decree-holder, and not upon the claimant (1).

(1) Act VIII. of 1859, sec. 246.—* In < summoning of the original defend-
“the event of any claim being preferred * ant as are contained in section 280.
De to, or objection offered against, the sale ** And itit ehall appear to the satisfac.
" %ot lands or any other immovable or *tionof the Court, that the land or
*movable property which msy have *other immovable or movable pro-
“ been o.ttlched in execution of & decree, “ perty was not in the possession of the
* or under a.ny order for sttachment pas- “party sgainst whom execution is
«*ped before judgment, as not Jiable tobe ‘*sought or of some other person in
# gold in execution of & decree’ against ** trust for him, or in the occupancy of
«* the defendant, the Court shall. subjeei  ryots or cultivatore or other persons
“to the proviso oontnmed in the next “paying rent to him at the time
“*gucceeding seotxon proceed toi inyes- *when the property wae sttached, or
* tigate the same with the like powers, * that, being in the possession of the
**ug if the claimant had been original- ¢ party h:msplf at such time, it was
Iy made & defendant to t.l\e suit, and *eo in his possession, not on his own
*also with suoh powers as regards the « acconnt or s his own property,but op
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I think that the Legislature must Have had some object in
view when it assigned to the claimant the position of a defendnat. Noa Txn Yam
This object was, as far as I can make' it out, to confer upon him g, N. Buas.
the ordinary privilege of a defendant, by requiring his-adversary
to start his case in the first instance, nor do I think that there is
" anything unreasonable in such a construction. The decree-holder

has attached the property, alleging it to be the property of his:
~ judgment-debtor; but he has done so without satisfying the Court
“in any manner that it really belongs to him, or even that it was'
" .in his possession, or in that of some other person in trust for
~ him, at the time when the attachment was mede. It Was he' who
took the initiative; and if, in consequence thereof, a dispute hag
arisen between him and a third party, it i8 bdt fair and just
that he should be ealled upon first to substantiate his right to
make the attachment.

This view appears to me to be strengly corroborated by the
succeeding part of the section, The very nature of the guestion
with reference to which the Court must satisfy itself, and which:
1t must therefore enquire into hefore it passes any order one way
or the other, seems to me to point out clearly as to which of the’
two contending parties ought to bear the burden of proof. If
the Court is satisfied that the property attached was not in'the
possession of the judgment.debtor on his own aecount, orin
that of some other person paying rent to him, or holding itin
trust for him, the Court is directéd to release it from attachment.

If, on the other hand, the Court is satisfied that the property
was in the possession of the judgment.debtor on his own account,
or in that of sore other person holding it in trust for him, the
Court is then required to disallow the claim. 8o that it is clear,

“¢account of, orin trust for,some other “or in the oceupancy of ryote,

*¢ person, the Court shall pass an order
* for releasing the kaid propeity fiom
¢ attachment. Butif it eball appesr {0
¢ the eatisfaction of the Court, that the
«land or otber immovable or mov~
¢ able property was in possession of the
"« party agaipst whom executior is
"¢ gought, as his own property, and
°‘ not on account of any other person,
*<or was in the possession of some
““other persom in trust for him,

“ or cultivators, or other persons paying
 zent to bim at the time when the pro+
“peorty was attached, the Court ehall
¢ disallow the claim. The order which
* may be passed by the Court under
¢ this section shall not be subject to
‘“ appeal, but the party ageinst whom
* the oxder may be given shall be at
¢ libarty to bribg & suit to establish his
“ right at any time within ome year
“ from the date of the order.”
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1868 (at least, so it appears to me) that the point to be engquired into

Noa THA Yax hy the Court is, whether the judgment-debtor is in heneficial

F N. ’Uj.}pmw. possession or not, and the onus of proof is therefore upon the

' decree-holder, the affirmative of that proposition having been ad-
vanced by him.

Then again, the words nsed in the last sentence confirm this
view still more. If the burden of proof were cast upon the
claimant, his failure to discharge it would be sufficient for the
rejection of his claim. But the law expressly declares that the
claim is to be disallowed when the Court is satisfied ihat the
judgment-debtor is in possession,—a conclusion which the Court
cannot reasonably arrive at, merely because the claimant has not
succeeded in pre-ing the trath of his claim.

The learned Recorder of Moulmein, who has referred this ques-
tion for the opinion of this Court, appears to have laid great stress
upon the words “ shall proceed to investigate the same,” as show-
ing that what is to be investigated is the claim preferred by the
claimant. But it must be borne in mind, in the first place, that
those words must beread in connection with others, which follow
immediately next to them in the same sentence ; or in other words
that the whole of the sentence ¢ shall proceed to investigate the
same with the like powers as if the claimant had been originally
made a defendant in the suit,”” mast be read together. But all
doubt on this point appears to be removed when we refer to the
provisions of section 229 of the Act. The very identical words
“ shall preceed to investigate the same” are used in that section,
although it has never yet been disputed that the burden of proof, in
cases arising out of that section, is not primarily npon the decree-
holder. It may be said that the words used in section 229, are—
“ the Court shall proceed to investigate the same in the ‘same
manner and with the like powers as if a suit for the property had
been brought by the decree-holder against the claimant under the
provisions of this Act;” whereas the words ¢ in the same manner,”
are altogether omitted in section 246. But I apprehend that
this omission can be satisfactorily accounted for when we, bear:
in mind that the manmner of investigation is not the same in the
cases vespectively arising out of those two sections. Ina case
under section 229, the investigation is to be precisely the same
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a8 in a regular suit instituted under the Act:; whereas the en- 1868
quiry to be made in a case under section 246, is of a more limited Noa Tna Yau
pature, the only point to be ascertained being as to whether or PN %UBN
not the judgment.debtor is in the beneficial enjoyment of the
property attached. It might be further said that hefore any:
investigation is made by the Court, abont a claim preferred under
section 229, there js a sort of preliminary inquiry which the Court
must go through, for the purpose of satisfying itself that the
claimaunt is kpna fide claiming to bein possession of the property
decreed to the decree-holder. But there is no such provision in
section 246, and it does not necessarily follow that a clairant under
that section shonld go through the same preljminary process of
proof as that laid down in section 229. It appears to me, that
there is a very good reason for this distinction. In a case uuder
section 229, the decree-holder has already establisbed, in the
presence of the judgment-debtor, at least his right and title to
the property he is secking to recover in execution. The claim-
ant makes his appearance for the first time when the deerce is
sought to be executed, and in order to guard against any fravd on
the part of the judjment-debtor, the Legislature thought it proper
to enjoin upon the Court the necessity of seeing, not that the
claimant is in bona fide possession of the property, for that would
be anticipating to a certain extent the investigation to be subse-
quently made, but that he isa person other than the jndgment.
debtor claiming bona fide to be in possession. Ina case under
section 246, there is no such presumption in favor of the decree-
holders’ right to sell the property attached. There is but a mere
allegation on his side that it belongs to his debtor, exactly in the
same way as thelr_e'is an allegation on the side of the claimant
that it belongs to himself. If neither party 1is able to give any
evidence, the decree-holder must lose; for he stands substantially
in the position of a plaintiff seeking the assistance of the Court
to_sell the property for his benefit.

QI am, therefore, of opinion that the decree-holder is  bound fo
staxt his case in such amanner as would be sufficient to shift the
burden of proof upon the claimant, who is required to be treated
as a defendant under the espress wording of the section in
guestion,
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1863 PEacock, C. J.«~This case was referred for the opinion of the
Nea 1aa Yar Court by the learned Recorder of Moulmein. A number of logs
7. N, Busx, Of teak timber in the possession of the Government officers at the
revenue station at Kadoe were attached in éxecution of & judgmeﬁt
as property belonging to the judgment-debtor. The petitioner
came in under section 246 of Act VIIL of 1859, and claimed
that the property was his. Four questions were raised by the
learned Recorder for the opinion of the High Court; and the Ist
Division Bench, in consequence of the case of Nito Kalee Debes
v. Kripanath Roy (1), thought it necessary to refer the case on

the last three questions to the Full Bench.

The second question is, which party, in & proceeding under
section 246, is"wo begin P

The third question is, if the claimant is to begin, is the evi-
dence given by him to be confined to his own claim or may he
set up that of an entirely different party ?

The fourth question is, if the judgment-ereditor is to begin, is
his evidence to have reference to his judgment-debtor’s title only,
oris he to make out such a case as will, by pecessary conse-
quences, shut out the claimant without reference to the merits of
his claim at all ?

‘With reference to the first of the questions, wiz., the second
question above stated, it is pecessary to refer to section 246
of the Act. In the case to which I bave referred, it was
held by a division Bench of this Court, that the execution-creditor
was to begin, and that the onus lay wpon him. The learned
Recorder took a different view, and thought that the claimant was
entitled to begin, and that the onus lay upon him; and my
opinion is in accordance with the view expressed by the leained
Recorder,

In the case to which T have referred, my honorable colleague,
Mr. Justice Dwarkanath Mitter, made the following remarks :—
« The proceedings of the Moonsiff was clearly illegal from the
“ beginning to the end. He had attached a certain mehal for
‘“ sale, A third party came forward with a claim relating to a

{18 W. R, 358.
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¥ portion of the mehal, without stating whether the judgment- 1868

“ debtor had or had not any interest in the remainder. Under such Nea Taa Yax
# circumstances, the Moonsiff, ifhe had attended to the provi-
“ sions of section 246, might haye at once perceived that it was
“ not necessary for him to hold any enquiry into the matter.
¥ Instead of doing this, he proceeded to hold an investigation
¢ which is clearly opposed to the express wording of the law.
# If any investigation was necessary, the matter which he ought
¢ to have enquired into was, whether the judgmeds-debtor was
“ directly or indirectly in the enjoyment of the rents and profits
“ of the mehal advertised for sale. Whether the claim prefer-
"4 red by the third party was a good one or abad one, was not
¢ the matter directly in issne before him.”

I confess that, when Iread section 246, and saw it stated that
the Court was toinvestigate the claim, I could not understand
how it was that my houorable colleague held that it was not
necessary forthe Court to hold any enquiryin the wmatter. I
have spoken to my honorable colleague on $he subject, and it
appears that in the particular case, all that had been attached
was not the whole or any specific pars of the mehal, but only the
right and title of the jndgmex;t-debtor therein. That I understand
was the reason why my honorable colleague stated that the invess
tigation was not necessary. An attachmeut in general terms of the '
rights and interests of the judgment.debtor would be no attach-
‘ment. An attachment must specify what is attached. An attach-
mentis very different from a sale which is merely of the rights
and interests of the judgment-debtor in the thing attached.
‘Section 213 says :—* When the application is for the attach-
# ment of any land or other immovable property belonging to
« the defendant, it hall be accompanied with an inyentory ar
s list of _slfcb property, containing such a description of the pro-
¢ pertf as may be sufficient to identify if, together with a speci-
« fication ofvthe defendant’s share or interest therein, to the best

"¢ of the applicant’s belief, and so far as he has been able to
« gscertain the same.” After the attachment, the defendant’s
rights and inrerests in the subject-matter of the attachmeut
are tobesold, For instance, it would mot do fo. stick up

.
F. N. Busn.
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in the Zilla that the creditor attaches all the rights and

Nea 'Im Yax interests which the debtor possesses in any property in the entire

¥ N, Bmm.

Zilla.

Proceeding from this point, the question is whether the Court
was right in stating that “ the matter to be enquired into was
whether the judgment-debtor was direetly or indirectly in the
enjoyment of the rents and profits of the mehal advertised for
sale. Whether the claim preferred by the third party was a good
ene or bad one, was not the matter directly in issue before it.”

Speaking with great deference to the opinion of my honorable
colleague, it appears to me that that is not the right view of the
case, and that the real question to be tried was, whether the claim
preferred by thithird party was a good one or bad one. The
goods in this case, being movable property, could not be actually
attached because they were in the possession of the Government
officers, and the Government had a lien upon them for the
revenue. If they had been in the actual possession of the judg-
ment-debtor, they would have been seized wunder section 233 ;
but, being in'the possession of Governwment, they were merely
attached under section 234 (1). There was, therefore, merely a
symbolieal, instead of an actual seizure of the goods. But that,
as it appears to me, would make no real difference as to the
question to be decided. 1f the Nazir were to seize goods,
believing them to be in the actual possession ofa defeudant, the
claimant would have to prove that the Nazir had seized the
goods of the claimant as the goods of the judgment.debtor,
In an ordinary case, it the shenff wrongly seizes goods, the
real owner brings an action against the sheriff for seizing goods
belonging to him. Insuch a case the claimant would have to
begin and prove that the goods belonged to him. Ifhe could
show that the goods were in his actual possession, that would be
primao facie evidence that they were his property, and not the

(1) 4ct TIII of 1859, sec. 234.—“ When “son to the immediate possession
** the property shall consist of goods, * thereof, theattachment shall be made
* chattels or cther wovable property to “by a written order prohibiting the
*which the defendant is entitled, sub- * person in possession from giving
¢ ject to a lien right of gome other per- * over the property to the defendant”
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property of the judgment-debtor. So, if he could prove that 1868
the jundgment-debtor was his servant, and had the goods in his Naa Tea Yau
possession, as his servant, that would prove his case. But noone g, N.?!unm
would contend that the sheriff would have to begin, and prove

that the goods belonged to the debtor. Even if they were not

the debtor’s, the claimant would nob have a right to interfere,

unless he proved that they belonged to him or were in his
possession.

- The goods in the present case, being in the possession of
Government, were merely attached, that attachment did not

prove that they were in the possession of the claimant or of the
Judgment -debtor, but still they were attached a.ud taken posses-

sion of symbolically by the officer of the Court;’ Zand it was for

the claimant to give such evidence as to justify the Court in
removing the attachment. The claimant was the actor, and
wanted something to be done, and it was for him to prove

that that which he wished to be done, ought to be done.

If A were to attach the property of B, under a decree
against him, C would- have no right to come in and ask

that the attachment should be removed on the ground that the

goods belonged to D. IfC should come in and claim to have

the attachment removed, on the ground that they belonged to

him, he would not support the claim by proving that they belong-

ed to D. If the law were otherwise, anybody might come in

and seb up a jus tertit. It would not wmatter whether the goods
belonged to the claimant or not, if the question simply was
whether the goods belonged to the judgment-debtor. If they did

not belong to the ¢ aimant, he had no right to come in and make

the claim.

Now the section says, that when the claim is made, the Court
shall investigate the same, and if the Court shall be satisfied that
the land or other immovable or movable property was not in
the possession of the party against whom the execution issought,
&c., the Court shall pass an order for releasing the property
from attachment. The meaning of this is, that, if upon the inves-
Yigation of the claim, the Court shall be satisfied that the pro-
perty was not in the possession of the judgment-debtor for the

34



100

1868

HIGH COURT OF JUDICATURE, CALCUTTA, [B. L. R.

reason stated in the claim, viz., that it was the property of, or

Nea Tra Yaxm in the posséssion of the claimant, the Court should pass an order

V. . .
F. N, Bugn. for releasing it.

At first sight, it may look as if the claimant had the onus of
proving a negative, but the Act merely throws upon him, substan«
tially, the proof of an affirmative, viz., that the goods were his
property ov in his possession, and therefore not in the possession
of the jndgment-debtor ; and I think that the view waich the
learned Recorder took was correct; that nnder this section a
claimant could not prove that the goods were not in the posses-:
sion 'of the judgment-debtor by showing that they were in the
possession of aghird person with whom the claimant was wholly
unconnected ; and that he could do so only by proving that they
were in his own possession or his own property, orin in the posses-
ston of the judgment-debtor on Lis behalf.

Tho section then goes ow.—“If it shall appear to the satisfae-
“ tiou of the Court, that the land or other immovallc or mova-
¢ ble property was in possession of the party against whom exe-
“ cution is songht as his own property, &c., the Court shall dis-
““allow the claim.” But surely it was never intended that the
Court, upon the investization of the claim, should allow the
claimant to prove his case by showing the right of possession of
athird person, for the purpose of showing that the goods were not
In the possession of the judgment-debtor.

In the carly part of the section, the Court is directed to investigate
the claim with the like powers ag if the claimant had been origi«
nally made a defendant to the suit, and also with such powers as
regards the summouing of the original defendant as are contained
in section 220. 1t is said that the words are remarkable; they
are not that the claim is t0 be investigated as if the claimant were
a party to the suit, but ““as if the claimant had been originally
made a defendant to the suit,” that is, the suit in which the
execution issued. But T take it that the meaning really is, that
the Court is to have the same powers of investigation as if the
claimant was a party to a suit, which would give power to
summon the elaimant and o dispose of the case agzinst him, if he
should refuse to attend.
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It is important also to remark, that this section of the Act does

not dire:t that the clobn s to hc inveshigated in the same manney

as if the <laimant il i

wally made a defendant, but with

the saine powers 25 it {he claimaat had  been orif?inallv made 2

ﬂefend:mr. to the snit, hub whea wo refer to section 229, npon which

my honorable colleagne los I, weshall ind that very different
words are used.,  Theve it iv sabd that the Couri shall proceed
to investigate the claim in the same manner and with the like power
as if a suit for the properly had been instituted by the decroe-
holder against the Ciaimnn{:. Tihe words “in the smpe manner”
arc used in that section, bub not in scction 245, and 1 think
rightly nscd, beeause that section applies to a different state of

. . . z .
circumstances. 1t relers to rosistance to the faking egsion of

v
kel

the property attached ; to obsiraction offered 1o the officer of the

Court In taking pnsseasivn, The ofleer of that szetion is, that the

Court without prejudice to any pro cedings fo which the claimant
may be Hable undoer the law for e thue heing 1 foree for the
punishment of such vesistanee or obstruelion, shall ¢ procced to

i1
i

“ fnvestigate the elaim in the seuie manner and with the like vower
“ as if a suit had been instituted by lhe decree-holder against the
¢ claimant.””  That would be vighs, the claimant comces in and
obstruets, and the deeree-boiler compluins,  What s substantially
a suit agatust the claimant Hr o wrongful obstruetion, and the
plaintiff in such a case must peove his charge. It may be that the
property docs not beloug eichier 4o the judgment-debtor or the
claimant, and the plaintifl must prove that he bimself has a right
to take it. '
It is said 11 Best’s hook on Lvidence, Srd Edition, para 270,
“in order todetermine ou which of the lmnqm parties the hurden
of proof lies, the following test was suggested, we beliove for the
first time, by Alderson, B., in the cease of Amos v. Inghes ; (1) in
1835, i. e, which party would be sucesssful {f ne evidence at il
were grven ; and he not only applicd that test 1u that case, as
also in some subsequent ones, bub it has been adopted by other
Judges at nisi prius and frequently recognized by the Courts
in Bane.” That I believe is a correct test as to who ought to

begin, and on whom the burden of proof rests.
(1) Moody & Rob ,464.

I
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1868 Now, let us apply that rule to the present case. Under section

Noa THA Yam 229, the execution-creditor is the actor, he complains that he

. P.N. pum has heen obstructed, and he asks that the claim as to the obstructor
may be investigated. If no evidenceis oifered by either party,
the application will drop, and the judgment.credifor must fail,
But under section 240, the case is  different, because if no evi-
dence were offered, the claimant wonld fail.  Without any evi-,
dence on cither side, the claimant could not obtain an order for
the relecase of the property from attachment. Without auy:é:
cvidence on either side, it cannot appear to the satisfaction of
the Jadge, that the property was not in the possession of the
sudgment-debtor. In the book to which I have already referred,
the learned athor points ont that much mis-conception and em.
barrassment have been introduced into the subject that a negative
is incapable of proof by the unfortunate language in which the
above principle has been caunciated.  In a case, like the present,
the affirmative lies upon the claimant to prove that the property
is not the judgment-debtor’s. In form, it is a negative issue, but
in substance it is affirmative, because the mnegative can ouly be
proved by showing affirmatively that the property belonged to
the claimant, or was in his possession. Under these circum-
stances, it appears that the second question ought to be answered
by stating that the claimant is to begin, and that he wmust prove
that the property belonged to him or was in his possession. He
may prove his title by the prime facie evidence of possession.

The third question is, “ If the claimant is to begin, is the evi-
dence given by him to be confined to his own claim or may he set
up that of an eutirely different party.”” Tt appears to me, for the
reasons already given that, that question ought to be answered
by stating that he must show his own title, and not the title of
any third party with whom he has no connection,

It is unnecessary to answer the 4th question, as we have held
that the claimant, and not the judgment-creditor, has to begin.
With the expression of this opinion, the case will be sent back
to the Division Bench which referred it, for decision on the lst
question which s been raised by the learned Recorder.

JacksoN, Pueax, and MACPHERSON, JJ., concurred.





