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11)&5%‘ costg, and that the decree of the Court below of dismissal of the

P plaintiffs’ suit should be restored, so far only as to inelude that
xmantan  order of dismissal with the declaration and alteration above
‘Smm:;nm » stated; and that with a view to the due enforcement of the order
Smwa.  of Her Majesty in Cotincil, the High Court should be directed
to remand the cause to the Court below, and to order the decree

of dismissal simply to be restored with the abeve declaration

and alteration. And their Lordships will farther advise Her

Majesty that each party should pay their own costs of the appeal

to the Sudder Court hereby partly reversed ; and that any costs

of such last appeal as may have been decreed and paid, and

which are inconsistent with such order of Her Majesty, should be

refunded, or otherwise dealt with as justice may require. Their
Lordships think that the appellants are entitled to the ordinery

costs of this appeal ; but they are of opinion that those costs

ought not to have been swollen by the severance, in defence

of the four persons representing the original mortgagees, and

the presentation of two distinct appeals. They will direct the

Registrar to tax these costs accordingly.

P.C* ———
Fibys,  RANISWARNAMAYI v. SHASHI MUKHI BARMANI

AND oruErs—EX PARTE KRISHNA NATH ROY.
Appeal to the Privy Council—Rchearing.

There were four respondents in an appeal to the Privy Couneil. At the
hearing, the appeal was allowed ex parte against all the respondents, One
respondent afterwards petitioned for a rehearing, on the ground that neither
be nor his agents had notice that the appeal bad been entered, or fixed for
hearing, until after it had been decided.

On enquiry it appeared that the petitioner had inaccurately described the
suit to bis agents as an appeal against hiimself only, without mentioning the
names of the other respondents; and the agents on being told at the Privy
Council Office, that no appeal so entitled was pending, bad taken no further
steps.

Held, tha there had been omission and neglect on the petitioner’s part
and on the part of his agents, such as to prevent the Judicial Commiitee
from recommending s reliearing of the case.

THIS was a petition presented to Her Majesty’s Privy Council
by Krishna Nath Roy, one of the respondents in the appeal of
¥ Presert; LorDp UHELMSFOD,Sik JAMES WiLLiam COLVILE, 818 JOSEP X

NariER, AND SIR LAWRENCE PREL.
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Rani Swarnomays v. Shashi Mukhi Barmani (1). Their Lord- .G
ships’ order on the petition was as follows:— —
.. . . Bav: Swag.

This is a petition for the rehearing of an appeal from &  yamays

decree of the High Court of Judicature at Fort William in Sreachr

Bengal, which was heard ez parts on the appearance of the Muxar

. . . . BarMaNT—

appellant alone, and in which their Lordships agreed to recom- Ex pypre

mend to Her Majesty that the appeal should beallowed, and the | Kriuva,

Nare Koy,
decree of the Court below be reversed.

The petitioner, one of the respondents in the appeal, prays for
& rehearing, on the grounds that he had fully intended to appear
in support of the decree, and had given instructions to his agents
in England to enter an appearance for him, and take all necessary
steps for maintaining the decree, but that ngither he nor his
agents had any notico that the appeal had been entered, nor
- were they aware of its having been fixed for hearing until after
the hearing had taken place, and the report to be made to Her
Majesty in Council had been agreed to.

In support of the petition, the case of Rajunder Narain Rae
v. Bijai Govind Sing (2) was relied upon to show that it is
competent to their Lordships, evea after a report to the King,
and the confirmation of the report, to recommend that there shall
be a rehearing.

Such an unusual indulgence, however, ought never to be granted
except under very special circumstances, and only where the
ex parte hearing has not been occasioned by any default in the
* party applying for a rehearing. The case referred to was one
of this exceptional character. The hearing was ex parte upon
the appearance of the respondent alone, and the Committee,
adopting a form of order which had hbeen used on previous occa-
sions, affirmed the decree of the Court below, and dismissed the
appeal with costs. Upon a petition by the appellants praying to
have the order for dismissing the appeal and affirmance of the
judgment recalled, and for leave to prosecute their original pei-
tion of appeal, their Lordships considered that a simple dismis-
gal was to be regarded as the order which must have been in
their contemplation, and that no more could have been intended
in substance, although the objectionable form importing affirmance

(L) Ante, 10, (2) 2 Moore, 181,
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was followel. And upon the application for a rehearing, Lord
Brougham, 1n delivering the opinion of the Committee, stated
that the case for indulgence was a strong one, provided there was
power to grant the application. The parties were infants wnder
the Court of Wards in Calcuéta, and appeared by a public fanc-
tionary, throngh ‘the appointment of that Court, as their
guerdian ad litem . This person neglected the case altogether -
and not only did not provide funds for carrying it on, but
absconded with funds in his hands which had been allowed for
the cxpense of thesuit, bud he was not to be found when the
agent here desired to communicate with him, nor bad he since
returned. Their Lordships, therefore, thought, ¢ in the particular
circnmstances of the case,” His Majesty should be advised to
amend the order, and to let in the appellants to be heard, not-
withstanding the dismissal, that is to say, ¢ to restore the appeal,”
but the conditions were imposed of payment of the respondent’s
costs occasioned by the default at the time of the ca parte

report, and also by the application for a rehearing.
In the present case, it cannot be truly alleged that the ez parte

hearing took place without ahy default on the part of the peti-
tioner or his agents.

The appeal was from a decision of the High Court of Judica-
ture at Fort William in Bengal, in favor of the defendant, in a
soit in which Rani Swarnamayi was plaintiff, and Shashi Mukhi

Barmani, the petitioner, Krishnanath Roy, and several others
were defendants.

In the certificate of the Registrar of the Court accompanying
the transmission of the record, the only defendant named in
the title of the appeal was Shashi Mukhi Barmani, without the
addition of the words “and others,”” but in the record itself, the
words “ and others”, were added to the name of the defendant.
The petitioner’s instructions to his agents probably named only
himself as the respondent in the appeal, because a letter dated

23rd October 1867 was written by them to the Registrar of the
Privy Council in these words.

“ Bani Swarnamayi, appellant, and Krishnanath Roy, respon-
dent, in appeal from Bengal,
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¢ We are instructed, on behalf of the respondent, in the above I}gﬁ; |

- appeal, and shall be obliged by your giving us notice when the Ban:Swan-
transcript of proceedings arrives in this country, and by your mf‘an
entering an appearance in due time in our names on behalf of Smasmx
the respondent.” URHI

BARYANT~
The agents made enquiries 2t the Council Office on the day this EX raera

letter was written, and also, subsequently, in the same month of N}ﬁ:?;;.
October, whether the record in the appeal had arrived, As there
was no appeal with the title named in the letter, they were of
course answered in the negative. The misinformation as to the
non-arrival of the proceedings in this country was owing to the
inaccurate description of the appeal given by the petitioner to
his agents. This inaccuraey is inexcusable,, because he knew
perfectly well that there were many other respondents besides
himself, aud that his name did not stand the first amongst the
defendants in the title of the suit. All the ignorance of the
proceedings taken on the part of the appellant resulted from the
petitioner having thus originally misled his agents in his instrue.
tions to them. The agents themselves, too, are not wholly free
from blame. They should not have been satisfied with having
requested the Registrar to give them notice of the arrival of the
‘proceedings which it was no part of thc duty of his office to do,
but they should have examined for themselves at the Council
Office, and having the name of the appellant accurately given,
they would have ascertained that there was an appeal by her,
and upon the production of the proceedings, they would have
found that to the name of the respondent there were added the
words ** and others,” which would have led to a further examina-
tion, and to the discovery that it was the appeal in which the
petitioner was interested, and in which they were instructed to
appear for him. Under these eircumstances, to grant the indul.
gence of a rehearing to the petitioner would be to give him the
benefit of his own and his agents’ default.

It is necessary to distinguish this case from that of Macleary
v. Hill and others, which was heard by this Committes on the
80th June 1868, and in which their Lordships intimated their
opinion that the decree appealed from ought to be varied and
amended, and directed minutes of the proposed report to he
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;’8- ﬁ(‘é. prepared by the Couusel for the appellant. This was accordingly
done, aud on the 2nd July, the minutes were approved and
R:_:‘;:ZA“ adopted by their Liordships, and were afterwards, onthe 7th
o July, submitted to Her Majesty for approval. Immediately
~H . . . . . ]
Mogar  after the order in Counil had been made, the Registrar, in draw-
g;’f;‘:‘f‘;: ing the final order, discovered that the appellant’s solicitor had
Krisgna  omitted to take out and issue the usual process requiring four

Nas Kox. out of the five respondents to appear to the appeal, although
he had issued the regular process against the fifth respondent.
The Registrar reported this fact to their Lordships, and on the
10th July their Lordships reported to Her Majesty, that the
order of the 7th July, ought to be revoked. The appeal then
stood over for further directions, and the appellant was ordered
to serve a personal notice of the appeal on each of the four
respondents who had not appeared.

The distinction between that case and the present is that in
Macleary v. Hill and others, the appellant had neglected to take
as essential step in the appeal, and was, therefore, not entitled

to set down the case ex-parte as against the respondents. In the
present case, although no appearance had been entered on
behalf of the respondents or either of them, the appellant had
done all he was required to do by the practice and rules of the
Judicial Committee, and the omission and neglect is that of the
petitioner, who now asks for a rehearing of the appeal.

The petition must be dismissed with eosts,

po* SRIMATI DASI axp oTurrs v. RANI LALANMANI
Feb.lyS.G?Q AND OTHERS. '

ON APPEAL FROY THE HIGH COURT QF JUDICATURE AT
FUORT WILLIAM IN BENGAL.
. Fact—Pleas not taken Below.

In a suit to recover possession, the plaintiff alleging that the lsnd in dis-
pute from which he had been ousted, had been settled with him by
Government in 1833 a8 part of his zemindari, and the defendant
alleging that the land was part of his lakhiraj garden Iland,
which bad been rel-ased by Goverrment from arsessment, the Courts

* Present :—Loap CHELMsFORD, S1& James W. Convine Sis J
JosepH NAPIER, AND S1r LAwreNcE Przr.





