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RAJA SATYASARAN GHOSAL v. MAHESH CHANDRA 
' MITTER. 

ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 

Sale for Arrears of Revenue—Enhancement—Reg, XLIV. f/1793,*. 5—Beg. 
VIII. r/1793, s. 51. 

Where, by an old potta, lands forming part of a z^mindtri had been leased 
at a specified rent, but there were no words in the potta importing the here
ditary and istemari character of the tenure, held, that the absence of such 
•words was supplied by evidence of long and uninterrupted enjoyment, and 
of the descent of tenure from father to son, whence that hereditary and is* 
temrari character might be legally presumed. 

The zemindari was sold for arrears of Government revenue uud«r Reg. 
XI, of 1822. The purchaser's representatives sued to enhance the rent of 
the underctenure. Held, that they had no right to euhanca. The rights of 
the purchaser were defined by ss 30—33 of Reg. XI. of 1822, which were 
repealed by Act XII. of 1841, and that Act, with the exception of the 1st 
and 2nd sections, was again repealed by Act I. of 1845. Neither of the two 
last mentioned Statutes contains any saving of rights acquired under the 
Statutes which it repealed, but expressly limited the enlarged powers which 

7t gave to purchasers at sales for revenue arrears to purchasers at future 
sales. 

A sale for arrears of revenue cannot of itself merely, and without any act, 
proceeding, or demonstration of will on the pirt of the purchaser, alter the 
character of an under-tenure. 

Semite—Sec. 5, Reg. XLIV. of 1793, is now of no force for any purpose, 
•but that of declaring tho general principles up'on which all the subsequent 
legislation has proceeded, viz., that of putting a purchaser at a sale for arrears 
of revenue in the position of a party with irhom the perpetual settlement of 
the estate was made. Where an under-tenure existed at the time of the 
decennial settlement, the only right which the zemindar could exercise over 
it was that conferred by section 51 of Eeg. VIII. of 1793. 
* Present:— LORD CHBI.MSPOBD, SIB JAM̂S WILLIAM COLVILE, LOKD CHIEF 

BAUQN KELLY, AND SIB LAWBENCS PEEL. 
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MrmR. 

P, C, A suit for enhancement implies sucli a privity of title or tenure existing 
1 8 6 9 between the parties, that a claim to some rent is legally inferrible from it. 

RAJA SATT A- -^a decision in the case of Ranee Surnomoyee v. Maharaja Suttees Chunder 
BABAN GHOSAE Roy Bahadoor (1) commented on, explained, and reiterated. 

v. 

MAHBSH 
Mahesh Chandra Mitter and Digambar Mitter, as separate 

co-sharers in a divided zemindari, brought two distinct suits t o 
enhance the rent of certain lands held by Raja Satyasaran Ghosal 
in that zemindari. Mahesh Chandra claimed title to his share 
in the zemindari as the relative and representative of a pur
chaser a t a Government sale for arrears of revenue held in 
1839. Digambar claimed through several successive alienations 
from a similar auction-purchaser, who bought in 1837. These 
auction-sales had ta^en place under Reg. X I . of 1822, and the 
plaintiffs claimed to enhance in virtue of the powers conferred on 
purchasers at such sales. The defence was, tha t part of the land 
in question had been held by defendant a t a fixed rent under 
a grant by the Collector in 1786, which, apart from specifications 
of lands, &c, simply ran thus :— 

" F o r 67 bigas and three katas of land, you will pay the 
rent of sicca rupees 136-13<10 agreeably to ins ta lments : by 
letting out or personally holding the land, enjoy the same with 
great felicity. There is no other l iabili ty." 

I t was also stated that , of the rest of the lands, part was 
lakhiraj, and part belonged to a different talook. I t was 
further urged tha t the suits were barred, more than 12 years 
having passed since the auction-sale ; t ha t Digambar Mitter , a t 
any rate, as a private purchaser, had no right to the privileges of 
an auction-purchaser; and t ha t the suits should have been brought 

. in the Collector's, and not in the Civil Court. 

The first Court, the Sudder Ameen of the 24-Pergunnas, held 
tha t the potta filed by defendant was genuine, and that it was 
proved that, as regards the lands covered by it , defendant had paid 
a uniform rent from before the decennial settlement, and hence 
his rent could not be enhanced. The Court also found tha t par t 
of the land held by defendant was rent-free. Excluding this 

( 1 ) 1 0 Moore, I. k., 123-
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a n d the land covered by the lease, the Sadder Ameen gave a decree £ • 
for enhancement on the remaining lands* . 

The Principal Sudder Ameen, on appeal, held, that defendant | * " A 

had not proved that any portion of the land was lakhiraj • that 
the potta did not profess to fix the rent for ever 5 and that a 8 

the land covered by it was not shown to have been held at the 
same rent from 12 years before the decennial settlement, it was 
not exempt from enhancement. The Principal Sudder Ameen 
decreed in favor of the plaintiffs, 

On special appeal, the High Court (KEMP and SETOK-KARS, 

J J . ) held, t ha t the forms of the potta admittedly did not a n n u n t 
to an hereditary and fixed grant, even if the Collector had had 
power to make snch ; and overruled the contention of the defendant 
tha t he was protected from enhancement by his having held from 
a period antecedent to the permanent settlement* The learned 
Judge said:—« 

" I t is said tha t t he defendant is shewn to have been paying 
a t the same rate for a period antecedent to the decennial settle., 
ment , though not perhaps for 12 years previous to that date 5 and 
tha t he ought to be protected under the late ruling of the Privy 
Council, the case of Ranee Sutnomoyee v. Maharaj Suttees 
Chunder Hoy (1). I t is also much pressed upon us tha t t he prede
cessors of the plaintiff and also the original auction-purchaser had 
Waived their admit ted rights of enhancement, and that it is not com
petent for the plaintiff to revive and pu t those r ights in force now* 

" W e observe t h a t this case differs from tha t of Ranee Surno-
moyee. That was a sale under Regulatiou X L I V . of 1793 ; the 
present case refers to a sale unde r Regulation X I . of 1822. I n 
Ranee Surnomoyee's case* their Lordships appear to have been guid
e d by the principle tha t the same rent had been paid for GO years, 
and tha t there was no evidence that , when first imposed, or even 
when the purchase was made, i t was not a perfectly adequate rent 
for the property. N o such plea is or can be advanced in this 
case. There is no proof or plea tha t the rent is a proper rent , 
or a r en t adjusted according to the ra te of the Pergunna and t h e 
locality. Tho sale law under which the plaintiff became a pro-

CD 10 Moore, I, A , 123, 
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f j ; ' prietor, was more stringent than the sale law of 1793, and t h e 
1 8 6 9 , 

_ . purchaser had rights of eviction, as well as of annulment and 
SABANSQHoalx, enhancement. I t is true -that no r ight of eviction and settlement 

with other parties was ever put in force. But the r icht to demand 
CHÂNURA rent i s an ever-recurring cause of action as has been held ever 
MixTita. s i n c e c a s e o f yjigambar Mitter in 1856, and the right to have 

rent at 'a proper and consequently at a n enhanced ra te i s onS 
which resides in the zemindar, unless the tenant can bar tha 
action by some effective deed, or can otherwise bind the zeminda^ 
Now it is proved in this case that the potta i s not istemrari or 
mourasi in i ts terms, and this i s a case in which t i e presump
tion arising cut of 20 years' payment at the same rate b y tha 
nature of the action is not pleaded, and does not arise. The suit 
w e observe, was brought before Act X. of 1859 came into opera
tion. Neither is the defendant a kkudkaskt ryot, who migh t 
b e protected under section 32 of tho sale law Regulation X I . of 
1822, under which the lands came in the plaintiff's zemindari rights* 

" On the whole w e do not find any thing in the decision, or i n 
the arguments advanced by the defendant's pleader, to make u s 
think tha t the defendant has any legal r igh t to resist enhance
ment. The decision o n the law, a s applied to the- facts found 
appears to us correct. 

" A s regards the second point of the renLfree lands, the ruling 
of the full Bench of the 1st of J u n e 1863, in Gumani Kazi v . 
Harihar Mookerjee (1) might b e i n point b u t for one important 
circumstance. I t is found as a fact in all these cases that the 
defendants would not point out to the Ameen, who went to t h e 
spot, the exact situation of these alleged rent-free lands, so t h a t 
the plaintiff could not distinguish them from the rest, and dould 
have had n o opportunity of proving that h e had ever received 
rent on account of them." 

Their Lordships' judgment was a s follows :— 
The question raised on these appeals i s whether the respond

ents (being plaintiffs in two different suits) have established, 
as against the appellant, their r ight to enhance the rent payable 
by him in respect of 134 bigas and 2 | ka tas of land s i tua te in 
the 24-Pergunnas. 

(1) CaEo No. 2463 of 1862 ; 1st June 1863. 
Sup. Vol. 13, 
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belong to Mahesh Chandra Mitter, the respondent on the first S A*B"N g^jj*^ 
appeal ; and the remainder being somewhat loss than six-sixteenths ^ «• 
belong to the respondent in the 'second appeal, or rather his CH-.NDKI 
master, Digambar Mitter . Mrrusa. 

Mahesh Chandra Mitter claims title to his portion of the zemin
dari as the nephew ex parte matema, and representative in estate 
of one Ganganarayan Ghosal, who purchased it at a sale for 
arrears of Government revenue in 1839, and died in 1851 . 
Digambar Mit ter ' s title to his portion is derived through several 
successive alienations from some person who purchased that por
tion at a similar sale in 1837. From the fact that these undivided 
portions of the zemindari were thus sold at different Government 
sales, i t is to be inferred that , before those sales, they were held 
by different parties, each of whom was separately liable for his 
sha re of Government revenue. 

I n these circumstances, the two Mitters have brought separate 
suits for the enhancement of the rent of the lands in questions; 
and for the purposes of these appeals, their Lordships will assume 
tha t , in the Courts below, they have been properly held entitled 
so to do, though there certainly appears to have been a well 
grounded objection to the form in which the plaints were origi
nally framed. 

I n each case the plaintiff rests his claim to enhance on the 
s ta tutory rights of a purchaser at an auction-sale, meaning there
by a sale for arrears of Government revenue; and the Statute 
under which each of the sales in question took place was 
Regulation X I . of 1822. 

The defence in the two suits was very much the same. The 
appellant insisted that , of the land in "question, 67 bigas and 
3 katas had been held by him and his ancestors under a potta 
dated in 1786, at a fixed rent of sicca rupees 163-13-10; that , of 
the rest of the lands, 42 bigas and 14- katas were lakhi ra j ; and 
the remainder, either including, or perhaps with the exception 
of a very small portion which had been resumed by Government 
as a towing-path, was held by him as part of a different talook, 
under one Ramtarm Dutt . He further insisted that tfic suits 

This parcel of land is alleged in both nits to form part of a F{8QQ 

feemindari, of which somewhat more than ten undivided sixteenths 
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*869 W 6 r e ^ a r r e ^ ^ lapse of t ime, twe lve years having , in each case 
elapsed since the date of t h e purchase at t h e auct ion-sa les ; and 

SABAN Q̂HOSAL * n d igambar Mitter 's suit, he further questioned the right of one, 
MAH«L who was a mere purchaser by private contract from one who had 
CHANDBA bought at a Government sale, to inst i tute such a suit, H e also 

raised the question whether the suit ought not, under the 23rd 
section of Act X. of 1 8 5 9 , to have been brought in the Collector's, 
instead of the Zilla Court. 

Their Lordships th ink it will be convenient, in the first 
instance, to consider the respondent's claim to enhance, as if all 
the lauds in question were covered by the potta of 1 7 8 6 . 

Both the Courts below, which dealt with the questions of fact 
have affirmed the (. genuineness of that potta, and their Lordships 
see no reason for impeaching it. 

Again, though the document is not in the form of the ordinary 
instruments which create an istemrari tenure, it is in terms a grant 
of the lands on a fixed rent, for it specifies the sum. And upon 
the principle laid down by this Committee, in the case of Baboo 
Gopal Lall Thakoorv. Teluck Chunder Rai ( 1 ) , the absence of 
words importing the hereditary character of the tenure is he r e s 

as in that case, supplied by the evidence of long and uninterrupted 
enjoyment, and of the descent of the tenure from father to son, 
whence that hereditary character may be legally presumed. 

U p o n the evidence their Lordships have no doubt that , at t he 
date of the earliest of the Government sales, those whom t h e 
present appellant represents were, by virtue of the potta, in 
possession of the land, which it covers at a fixed rent , under a 
sub-tenure binding upon the then zemindars. 

I t follows that the respondent's r ight to enhance the rent, which 
implies a r ight to vary the te rms of the sub-tenure, and to set i t 
aside if that title to enhance be disputed on grounds inconsistent 
with the obligations of such a dependent tenure , must, if it exists 
at all, depend upon the peculiar and statutory powers acquired 
by a purchaser at a sale for arrears of revenue. And, according
ly, both in the plaints and in the notices given in pursuance of 
Regulation V . of 1812 , section 9 , those powers are put forward 
a* the foundation of the right. 

(1) 10 Moore, I, A., 191. 
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The first question then is—are the respondents, or is either ^ j ^ ' 
of them, entitled to exercise those powers? That neither is so 
entitled has been strongly argued by the learned Counsel for the SABAK GuoaAii 

appellant, upon the following among other 'grounds : The sa le s MAHESH 
took place under Regulation X I . of* 1822, and the r ights of the 
purchasers through whom the respondents claim were defined by 
the 30th and three following sections of that Regulation. Those 
enactments were repealed by the 1st section of Act X I I . of 1 8 4 1 ; 
*nd all the provisions of that Act, with the exception of the 
first and second sections, were again repealed by Act I . of 1845, 
which,*as modified by some] subsequent Acts, is] the existing Sale 
Law. Neither of the two last mentioned Statutes contains any sav
ing of rights acquired under the Statutes which it repealed ; and 
though each gave to purchasers at sales for arrears of Govern
men t revenue powers equal to or even larger than those given 
by the repealed Statutes, it expressly limited those powers to, 
purchasers at future sales, i. e. " sales under this Act ." The 
respondents, therefore, cannot invoke Regulation X I . of 1822, 
as the foundation of their alleged rights, because that has been 
absolutely repealed; and they cannbt call in aid the subsequent 
Sta tutes , because they have given no,power to purchasers at 
sales which took place before they were passed. 

This point, though it seems to have been overlooked in many 
cases in India, is not now adjudged here for the first t ime. I t 
was fully considered and determined by this Committee in 
the case of Ranee Surnomoyee v. Maharaja Suttees Chunder 
Roy ( I ) . The Judges of tha High Court have attempted to 
dist inguish that case from the present, on the ground that, in 
the former, the sale relied upon was made under Regulation 
X L I V . of 1793. But tha t statement proceeds upon a misappre
hension of the facts of the earlier case. I n that , as in these, 
t he sale on which the power to enhance depended had taken 
place under Regulation X I . of 1822; and it was not unti l they 
found tha t they could not support their case, either on t ha t 
repealed Regulation, or on the subsequent Acts, that the learned 

(l) 10 Mooie, I. A., m . 
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Counsel for the respondent, t he Maharaja, fell back upon t h e 
5th section of Regulation X L I V . of 1793, which, though suspend
ed by the subsequent legislation on the subject, had never been 
expressly repealed. 

Their Lordships must also observe tha t , in the judgment deli
vered in that case, it was carefully considered whether a sale for 
arrears of revenue of itself merely, and without any act, pro
ceeding, or demonstration of will on the pa r t of the purchaser, 
altered the character of the t e n u r e ; and it was decided t ha t 
the sale law had not " that ha rd and rigid character. 1 ' I t is t r u e 
tha t the judgment, assuming tha t the powers given by Regulation 
X I . of 1822 had been swept away by the repeal of that S ta tu te , 
dealt only with t he • effect of a sale under Regulation X L I V . of 
1793. But what it laid down concerning such a sale may even, 
a fortiori, be predicated of a sale under any of the subsequent sale 
laws, and, in particular, of one under Regulation X I . of 1822. 
F o r the words of the Regulat ion of 1793. (sec. 5) a re tha t a l l 
engagements of the former proprietor, and all under-tenures grant
ed by him, shall " stand cancelled from the day of sale where
as the Regulation of 1822 (sec. 30) enacts tha t " all tenures which 
may have been created by the defaulter or his predecessors, 
being representatives or assignees of the original engager, as 
well as all tenures which the first engager was competent to set 
aside, alter, or renew, shall be liable to be avoided and annulled b y 
the purchaser," & c , expressions which, far more strongly than 
those of the earlier Regulation, import that the estate is not, 
upon a sale for arrears of revenue, necessarily and ipso facto,, 
changed in i t s nature and incidents. And if th is be so, the 
repeal of the Regulation which destroys the power to change tho 
estate, must leave its freedom from change, independent of mutual 
will, unimpaired. 

Their Lordships then being clearly of opinion both upon the 
principle and the authority of the decision in Ranee Surnomoyee 
v. Maharaja Suttees Chunder Roy Bahadoor ( I ) that the respon
dents cannot now for the first t ime exercise powers which, if 
they ever existed, existed only by virtue of the repealed sections 

(1) 10 Moore, I. A-, 123. 
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of Regulat ion X I . of 1822, do not deem it necessary to con
sider whether the stringent powers] given by those enactments 
to purchasers, eo nomine, could, in any case, be exercised by g A B A N GH0JAJ 
the heirs or assignees of such purchaser's. J-ustice and sound 
policy alike require that, inasmuch as the law has given them, 
for the part icular purpose only of enabling the purchaser again 
to make the income of the estate au adequate security for the 
public revenue assessed upon it, and the exercise of them cannot 
bu t occasion grea t hardship to under-tenants, and insecurity 
to property, they should be exercised within a reasonable time j 
and their Lordships believe that that object has now been in 
some measure secured by Acts X. and XIV. of 1859. 

Their Lordships have further to remark? tha t , the case of 
Ranee Surnomoyee v. Maharaja Suttees Chunder Roy (1) to 
which they have already referred, this Committee, whilst it care
fully abstained from determining whether, upon the t rue con
struction of all the regulations taken together, the 5th section of 
Regulat ion X L I V . of 1793 ought to be taken to have been 
repealed, nevertheless proceeded to consider whether that enact
ment , if assumed to be still in foroe, would support the respon
dent ' s case. And after put t ing upon the clause the construction 
stated at page 147 of the report, the judgment ruled tha t the 
purchaser had an option to confirm the existing rate of rent , and 
must, upon the evidence in the particular case, he taken to have 
exercised tha t option in favor of the dependent ta lookdar . 

Their Lordships must reiterate the doubts expressed by those 
who decided the case of Ranee Surnomoyee v. Maharaja Suttees-
Chunder Roy (1) whether the clause in question can be held to 
be in force for any purpose but that of declaring the general 
principles upon which all the subsequent legislation has proceeded, 
viz., tha t of pu t t ing a purchaser at a sale for arrears of revenue 
in the position of the par ty with whom the perpetual sett lement 
of the estate was made. They do not th ink that a par ty who 
has lost t he particular r ights which were given to him, or to the 
purchaser whom he represents, by any of the subsequent S ta tu tes , 
can fall back upon the old law which has been so repeatedly 
modified. 

(1) 10 Moore, I. A., 123. 
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I t is to be observed, however, that , even if the section 
be in force, the tenure here in question is not one which, upon 
the strictest intorpretation of that clause, could stand cancell
ed. I t existed at the t ime of the decennial settlement, and their 
Lordships apprehend that the only r ight which tho zemindar wi th 
whom that settlement was made could have exercised over it, 
was that conferred by section 51 of Regulation V I I I . of 1793. 
N o attempt has been made to b r ing the present cases within tha t 
section, which seems to cast upon tho zemindar the bur then of 
proving particular grounds for enhancement of rent. 

Upon the whole, then, their Lordships are of opinion tha t the 
Court of the Principal Sudder Ameen and the H igh Court of 
Calcutta were in error in holding that the respondents had e s t ab 
lished their r ight to enhance the ren t of the lands covered by the 
potta of 1786. 

I t may be said tha t this does not dispose of the question as to 
the other parcels of land. But the foundation of the suits is 
tha t the respondents have the powers of purchasers a t sales for 
arrears of revenue; and if tha t foundation fails, the failure is 
fatal to the whole suit. T h e i r Lordships, however, are of opinion 
tha t there are further objections to the maintenance of tho 
present suits in respect of these parcels of land. There is no 
evidence that the appellant has ever paid to the respondents 
any rent, except tho sum of sicca rupees 136-13-10, being the 
rent reserved by the potta in respect of the 67 bigas and 3 
katas. He disputes the title to rent in respect of the other 
parcels, treating one parcel as lakhiraj , the other has held of a 
different landlord. A suit for enhancement implies such a 
privity of title or tenure existing between the parties t ha t a 
claim to some rent is legally inferrible from it, and there is here 
proof that that relation is denied to have existed at any t ime 
between the parties in respect of these two parcels of land. As 
to the latter portion, where the respondent's t i t le is denied, and 
the right of another zemindar set up, the proper remedy seems 
to be by a suit in the nature of an ejectment. Again, if t he 
lands alleged to be lakhiraj lie within the respondent 's zemindari, 
the law has given them an appropriate remedy in a spit for 
resumption and re-assessment. 
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The prcseut decision will not deprive them of ei ther remedy P n -
. 1 8 6 9 

if sought by them in the character ot ordinary zemindars. Bu t 
i t is to be observed that a suit of either kind' is now subject to b ^ A N G H O B A I 

a particular law of limitation, and tha t consideration is a strong „ R ' _ ° MAHE?H 
ground for not allowing such rigrlts to be irregularly li t igated CK*NDBA 
in a suit like the present, which is subject to a different, if it is i r T 1 " 1 -
subject to any, rule of limitation. Upon the whole, therefore, 
their Lordships have come to the conclusion that they mus t 
recommend to Her Majesty to allow these appeals to reverse the 
decrees of the Court below, and in lieu thereof to order tha t 
both suits be dismissed with costs. The appellant will be entitled 
to the costs of these appeals, bu t it will be for the Registrar, in 
taxing those costs, to consider whether tho* costs of more t han 
one case should b e allowed. 

R A J A B A R A D A K A N T ROY v. T H E C O M M I S S I O N E R P.'C« 
O F T H E S U N D E R B U N S . j j j f i a : 

ON A P P E A L F R O M THE HIGH COURT O P J U D I C A T U R E AT — — 1 

FORT WILLIAM IN BENGAL. 
Sunderbuns Boundxry—Seg IlL e>/1828, s 13. 

See. 13, Rep. III. of 1828, was intendad to make provision for the immediate 
settlement of the limit* of tlia Sunderbuns ; hence it fixed peremptorily a 
period after which the demarcation of thiso limits, made l>y the Special Com-
missioner to that end appointed, should be final. No person can conio in 
after that period (namely, three months from the date of the Commissioner's 
proceoding fixing tho bouadary) pleading infancy dr other ground for re* 
opening the question of boundary, since the geographical boundary line was 
necessarily to be one and the same for all the World, Even within the 
period of limitation allowed, no one could be heard to object t j the line, 
unless he declared and offered proof that at the time of the survey he was iu 
the occupation of a definite quantity of land cleared and under cultivation 
within the line. After tho lino had once become final, no party could be 
heard to say that even cultivated lands within it were part of his settled 
Zemindari. " 

THE facts of th is case are fully set out in the following 
j udgmen t delivered by their Lordships : 

The appellant in this case (the plaintiff in the suit) i s the 
Raja of Jessore. The respondent is tho Commissioner of t he 
Sunderbuns , representing the Government of BeDgal . Tha 

* Present: LORD CHELMSFOED, SIB JAMES WILLIAM COLVILE, LOSD-
- CHIEF BABON KELLY, AND SIS LAWBEKCE PESL, 




