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(A ppendix. )

oun u, ORD.

The 6th J nne 1870.

Alimony, Permanent.

Justice Norman.

B. L. R. Vol. V, e. 34.

Before s-.

and went on to try the case on thOe merits.
He gave It decree for the plaintiff. The de­
fondant appealed to the Judge who, on the
28th September 1869, passed the following
judgment:

" Before this, on the grounds mentioned
in a proceeding of the 9th instant, an order
was passed to the effect that the appellant
should make up the deficiency of the stamp
duties of the petition of appeal in proportion
to the amount under claim, rupees 666, up

Principle on which the C"UI·t will grall' permanentto the 25th idem; and that then the appeal alimouy.
should be tried. But as he hns not complied
with that order np to this date, the petition .THIS was an ap~licrttion for permanent
of appeal is rejected; and it is, accordingly, aIUll?ny: MI'. J'I.stlCe Phear had, .npon a~
ordered that the appeal he dismissed with npplicat.iou for alimony pendente ltte, estt­
costs; and that the respondent's costs, with Imated the respondent's Income at rupees
interest up to date of realization be borne by 600 per month, and ordered rnpees 200 a.
the appellant." , month as alimony p'e'ldell~e lite. 'I'he wife

. had brought the snit against her husband
The defendant appealed specially to the for judicial separation on account of his

High Court. adultery, and obtained au order for judicial

B b B Ch B f th Ap separation. The affidavit put in, in support
a 00 ama al'an anerjee or e -I of the application, showed that the marriage

pelIant. took place in October 1860, the husband at
Baboo Debender Nal"lyan Bose for the the time hein6 nil assistant in the petition-

Respondent. er's late husband's business which he had
.. left to his wife; that from his marriage ltp

Hobhouse, J. -The ~udge IS quite wrong to the end of 1868, the profits of the busi­
in this case: If the plaint was uni:jer.vah~ed, ness were estimated at rupees 2,000 per
ohjection should have been taken III the first month, but after that time, they had de-

. instance, and then the Court eoul.l ha~e pr,o, creased to about one half that nmount ; that
ceeded on the m.atter of under-valuatIOn. III i from June 1867 to March 1869,the respond­
the mode prescribed h~ law: Bl~t the plaint- ent did not afford the petitioner any ade­
iff was allo~ved to put. III his suit Ol~ a cer- qnate means of support ; that in Marcl, 1869,
tain valuutiou, the Slut was :!etermllle~ b.y Hhe accordingly obtained an order from the
the first Court on that valuation, ~nd It IS Police Magi~trate that her husband should
not unt il the ~efen.dant comes up III appeal p'ty her rnpees 50 a mouth as maintenance;
that the Court curiously enongh rules that that he failed to pay this sum after thefirsb
the defeudant must su ffer for the laches corn- three months, and had only made payment
mitted by the plaintiff. ~t is .qui~e clear 0\1 her taking out a summous to compel him
that the Court was wrong III rejectrng the to do so; and that he was living ill adultery
defendant's appcnl on the grol\l~d ~f under- at the time of the application. The iuco·me
valuation, and we direct that his Judgment of the respondent at the time of the appli­
nu.l his decree be set aside, and t.he case be cation was stated to be rupees 1, ')00 per
remanded to be tried on the merits, month, and an advertisement ill one of the

The costs to follow the final result of the daily papers was referred to in which tLe
respoudeut stated that he wanted a partner

case. in his business, and guaranteed him rupees
700 per month.

The re spon deut filed a~ affidnvit in oppo­
sit ion to the nppliont ion, in which he stnted
that the petitioner had left his protection,
taking 1I1\vay with her property amounting
to nnout rupees 4,000; that he had incurred
liabilities in cOllsel,nence of a snit by !tis
wife wi t h respe<!t to property she alleged to
be her separate properly, but which suit
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had been dismissed by the' Appeal Court j p~us~s to the amount of rupees 13,000, on
that these linbilitios, together with others which he has to pay the monthly sum of
iucurred by reason of litfgntion in re speot rnpces 125. If hulf his iucome is awarded us
of hin wife. amounted to rupees 13,C"O, in o.liruouy, it will send him iuto the Insolvent
respect of which he was p',;, illg intet·I.'ct at Court. In making an order for permnueu t '
the rate of 1"111'ee, 1 ~;) i. ruonr h ; that he alimony, the amount should be what the
had IJ:iid I'npees 1,500 into COIIl·t to cover wife would receive-if living with her hus­
his wife's costs in the present suit ; and band; the means of the husband nre to be
that he ha,1 sn pportod hi" wifo, by monthly taken into considcrutiou : and his rniscou­
pnyruen ts of rupees 50, from ;'Iarch 1869 duct is no grolllld for increasing the amount;
to May 1870. Pritchard ou Divorce, 11. Accordiug to

He also stated that the property brought tho Ellglish cases, more thau a moiety of
him hy his WIfe IV[\R of the value of abcut the husbands iucome cannot be given.
rupees 7,000, and that the pet it.iouer's Where that proport ion, the utmost that can
former husbnnd was insolvent (\t the time be given, is given, it is on account of specinl
of his dcnt h, and the rcspoudent had paid circumstauces in the case. In the case
off his creditors. of Deane v , Deane (l), there were eight

Mr. I!,1Jde for the petitioncr.-For per- children living apart from the h usbuud, rind
mnuout alimony more may be given than for his income was not gaiuell by his personal
alimony pen.ient» lite, for which a slim not exertions. The proportion given is always
exm)edin~ cue fifth of the husband's income in ucu smaller when the husbnnd is gaining
is fixed, By Section :37 of the Indian Divorce his income by his personal exertions: see
Act, !1. sum is to he awur.lcd , which may be the judgment in Cook e v, Cooke (2). That
thonght. reas'l11nble by the Court, lookiug to is the case here. Iu Osoke v. Cooke (2), a
the wife's fortunef if auy ), to the ability of bad onse was made ngainst the husband,
the lmsba nd, and to tho conduct of the' yet not more thuu half was given. The
p,wties. Here the hu-baud has a gooll: gO:lOral rule nppe.ira to be to give one third :
hnsiuess j his conduct has been exceedingly lldl:gll v. Ilai,qh (3).
bn.l, awl tho wife is admitt ed ly free from all I Jl11'. H~de in reply.-The misconduct of
suspicion of wrong. In ad,lit ion to this,' the partie~ is to be taken into c.onside.ration
the business carried 011 by the rcspou.lent ill nwurd iug permallellt alimony, as IS ex­
was established out of fuu.ls originally be 1)I,pssly hid down by Section 37 of the In­
lonjriug solely to tile petitioner, and acquit'ed dian Divorce Act. The miscouduot of the
by tIle respondent by virtue of hi s marital' h usbnul has been of the worst possible
rights on his marriage. 'l'lie case is there- kind. He has spent all the money he got

. fore one in which the Court will grant the with his wife wi thou t aff"r,iing her lilly
highest amonnt of nl imnny which i t can adequate means of 8l1pport, and he is Jivi~lg
awurd. It only remains to see what that in adultery. One half of his est imuted Ill­

Is. 'Where the separation is on nccount of como sbould be given.
the misconduct of the husbnnd, the English NOI'I/lan, J,-I hu ve nscertui ue/l fro,? Mr.
cases show thnt, the wife is eut i t lo.l to a .Iust ice Phcur mat, in muking the estimate
moiety of the huahnu.ls income: Deane v. he did of the amount of the respondent's in­
Df'fI.Jle (I), Smith v, Smith (2), Cooke v . como, he did tt in such a manner IlS to he
Co dee (3). 'I'he first Eu.rlis h Divorce Act, well w it h in the mark; ann that if I am to
20 nnrl 21 'Vict., c. 85, mnk es hy Sect icn 22 make an allowance for any sl.ch Slll,n as
the rules \\n,1 precedents of the Eccleaiost.i- l'llpees 125, I ahould have to take a higher
cal Courts applicable to the Divorce Court, estimate. Evidence has been I'eat! before
audthe Ind iau Di vorce Act makes the Eng- me, and from that it. appears that the re8­
lish rules and precedents applicable. The rondent's averuge income am~)\\nts to rn~ees

petitioner is, therefore, enr.it led to one-half I 000 a month. The result IS that, I think,
of the hnsballd's il~come. r'shall he justified in taking his income.at

MI'. Phillips for the re8pondent.-The ru pees GOO It month, as fouud hy MI'. Justice
money hl'ou~ht by t he wife into t.he hnsiness Ph enr. Many excuses have been put for­
is all spent; hy the snits she h:18 bronght ward by MI'. Ord , to which ~ attrlhnte 110

against her hnahnnd, he has incufre.I ex- weight. His statement t hut hlS Wife carl'led

.(1) 1 S. & T., 90.
(2) 2 Phill., 285.
(:1)2 Phill.,H, 45.

(1) 1 S. & T., 90.
(2) 2 l'hi l ! " H . .J5.
(3) 38 L. J. P. ~ ~1., 37.
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(Appendix.)

The 28th May 1870.

B. L. R, Vol. V. p. 39.

The Mag ist rn.te found Mahendrl"lnath
Chattorjoo guilty of abetment of the offence
of voluntarily cawing hurt to Gaurmohan,
under Sections '109 ann 323 of the Indian
Penal Code, IIlHl Muhendrnunth Wl1.S

sentenced to one rnon th's rigoroua imprison­
ment, and a fine of rupees- 200, or, in de­
fault, to one month's rigorous imprisonment.

The Mngistl'l\te also found Jan Bax guilty
of volmftnJ'ily oauaing hnrt to Gaurmohnn,
and thereby pnniRhable nuder Section 323
of the Innian Pe.lf\ltOode, and .Jan Bax W4IS

sentenced to three months' rigorous
imprisonment.

At.torusys for
Sims and Mittel'.

Attorney for the Rospoudeut ; MI'. Mosel.

away rupees 4,100 would haye heeii brought
forward before the Magistrate on her appli
cation for mninteunuce if it could have been.

The statement as to the insolvency of
• Mrs, Ord's former husband is vague and un­

certain. It is uo ,1lswer whatever to the
finding come to after careful examination Before Mr. Justice Phear and 2111'
of the books by Mr. Justice Phear I\S to the Justice Mittel'.
amount of r"3pondent's income, with which
I see every reason to concnr. I think there THE QUEEN n. MAHENDRANATH (JJ-IAT~
is a good deal in what is said in some of the 'I'ER./ EE and another.
cases as to a distinction heiug taken where
the income is mniuly dcpeu.Ieut on the hus- . Reference No. 59 of 1870, /l'om the .<Ics.lions
hand's exertions. See the cases in 2 Philli·1 Judye of 24 Perqunnas, dated the 17th May 1870,
more, 44. Tn this cn,r1 the 1l1'('i'cllt iu cume :
appears to depend fll'll\e,p',!l'\' ('.'0 the h us Code of Orlmiual Procedure (Act XXV of
;'<lni'S own e xert.ion», ,uld ~ SIi:tll therefore I 1861): ss. 407,42i). ,
not or.lor that the full mOiety be n wnr.Ied . A. was charged WIth the offence of vohl~ltanly

t I, t o whi \ therw:s I' cansiuz hurt to C" "n,l R. was ch,ll'Wd with the
as pel'lnallell a IInony, 0 ~v lIC I 0 1t.1 ~v .se same offer-ee, and also with the offence of abetting
think Mrs, Ord fully entitled. I tb iuk I A. The Ma~i"t.l'at6 f"IItHl A. guilty of tile offence,
shall (10 justice between til" part.ies , and j,and senbenced him to th rce months' rigorous
trent Mrs. Ord with the liberality to which; imprisonment, The Magistrate also foun~l B, glli.lty

I · t' tl d' ., o her I'll ees '150 'I of "bc' meut of the off.nce of voluntar-ily causrng
S ie IS ell I. e In. gl VIII" •• P . - , hin-t 1.0 C., and Renteuced him to on e month's
mout h , und lookll~g at the d ifficnlt ies that rigorous imprisonment and a fine.
hnve been thrown ill her way at overy step

. I' I On appeal, the Sess: o ns Judge held that tl;ere "I'M
by Mr. Ord , I think I am justirlc. III I. irect- : 110 evid cnee to convict A., and he accordingly r e-
ill" that this sum be made a first chargc ou leased the prisoner. The appeal of B., however, was
th~ gooll-wi!l an,l stock·intrade of his busi- rejected, on the ~rollll<l that the evidence, though it
ness as all nu.lert ak er. Under the power, di'~ not prove him. gllil'y r~f abet meub, proven him

f .. , 1 \ S' t i 37 of the Indian Di I glllity of eolunt.u-ily C""S111g hurt, ~nd, the refore,
con ell er Iy ': CClOn , 1111'ler Section 426 of t.he Code of Criminnl Proce-
vorce Act, I direct thut a deed be exccu ted: dure, the sentence could not be reversed, No "ernlr
by tho respon(leut,charging the good-will and 01' defect, either in the charge 01' in the proceedings
stock in-trade of his business as all nuder- i on trial" was ~l1ege<1.

taker with the p.iyment of rllpees 250 a I Jl<,!d !by Mittel', J.) t~"t Section 426 of the COlle
month to Mrs. Ord, aIHI I direct that he 110 so : of Crimiual Procedure dlfl not apply..

pay rupees 2.')0 a month to her ns permanent 'I MAHENDRA);ATH CHATTEI1JEE was chnrged
a limrmy, and the costs on scale ,N,:. ~ as he- he fore the Cantonment Magistrate of
tween party and party of mill incidental to Barruckpore of volunturily cansing hurt to
this application. The order for a.ll1tlo~lY one G"nrmohan GiJose, lind abetting one
will he Included in the decree for jud iciul Jan RIX in cansing hurt to the said
separation, IIIHl the al im ou y itself to run Gaurmohnu ; uu.I Jan Bux was charged with
from the Iute of that decree. the offence of voluntarily causing hurt to

the Potit iouer : 1Uessrs. the said Guurmohan.




