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and went on to try the case on the merits.
He gave a decree for the plaintiff The de-
fendaut appealed to the Judge who, on the
28th September 1869, passed the following
judgment:

« Before thig,on the grounds mentioned
in a proceeding of the 9th instant, an order
was passed to the effect that the appellant
should make up the deficiency of the stamp
duties of the petition of appeal in proportion
to the amount under claim, rupees 666, up
to the 25th idem; and that then the appeal
should be tried. But as he has not complied
with that order up to this date, the petition
of appeal is rejected; and it is, accordingly,
ordered that the appeal be dismissed with
costs; and that the respondent’s costy, with
interest up to date of realization, be borne by
the appellant.”

The defendant appealed specially to the
High Court.

Baboo Bama Charan Banerjee for the Ap-
pellant,

Baboo Debender Narayan Bose for the
Respondent.

Hobhouse, J. —The Judge is quite wrong
in this cage: If the plaint was under-valued,
objection should have been taken in the first
instance, and theu the Court could have pro-

"ceeded on the matter of under-valuation in
the mode preseribed by law. But the plaint-
iff was allowed to put in his suit on a cer-
tain valuation, the suit was determined by
the first Court on that valuation, and it is
not until the defendant comes up in appeal
that the Court curiously enough rules that
the defendant must suffer for the laches com-
mitted by the plaintiff. It is quite clear
that the Court was wrong in rejecting the
defendaunt’s appeal on the ground of under-

valuation, and we direct that his judgment
an:l his decree be set aside, and the case be
remanded to be tried on the merits.

The costs to follow the final result of the
case.

B. L. R. Vol. V, p. 34.
(4 ppendix.)
The 6th June 1870,

Before M.
ORD ». ORD.

Justice Norman.

Alimony, Permanent.

Priuciple on which the Court will graat permanent
alimouy.

Ta1s was an applieation for permanent
alimony. Mr. Justice Phear had, upon an
application for alimony pendente lite, esti-
mated the respondent’s income at rupees
600 per month, and ordered rupees 200 a
month as alimony pendente lite. The wife
had brought the snit against her husband
for judicial separation on account of his
adultery, and obtained an order for judiclal
separation. The affidavit put in, in support
of the application, showed that the marriage
took place in October 1860, the husband at
the time being an assistant in the petitiou-
er's late husband’s business which he had
left to his wife ; that from his marriage ap
to the eud of 1868, the profits of the busi-
ness were estimated at rupees 2,000 per
month, but after that time, they had de-
creased to about one half that amount ; that
from June 1867 to March 1869,the respond-
ent did not afford the petitioner any ade-
quate means of support ; that in March 1869,
she accordingly obtaived an order from the
Police Magistrate that her husband should
pay her rupees 50 a mouth as maintenance ;
that he failed to pay this sum after the first
three months, and had only made payment
on her taking out a summous to compel him
to do so; and that he was living iu adultery
at thetime of the application. The iucome
of the respondent at the time of the appli-
cation was stated to be rupees 1,200 per
month, and an advertisement in one of the
daily papers was referred to in which the
respondent stated that he wanted a partner
in his business, and guaranteed him rupees
700 per month,

The respondent filed an affidavit in oppo-
sition to the application, in which he stated
that the petitioner had left his protection,

taking sway with her property amounting
to about rupees 4,000 ; that he had incurred
liabilities in couseguence of a suit by his
wife with respect to property she alleged to
be her separate property, but which suit
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bad been dismissed by the .Appeal Court ;
that these liabilities, together with others
iucurred by reason of litigation in respect
of his wife, amounted to rupees 13,70, in
respect of which he was puing interest at
the rate of rapees 125 & wonth; that he
had paid rapees 1,500 into Court to cover
his wife’s costs in the present suit; and
that he had supported his wife, by monthly
payments of rupees 50, from March 1869
to May 1870.

He also stated that the property brought
bim by his wife was of the value of about
rapees 7,000, and that the petitioner’s
former husband was insolvent at the time
of his death, and the respondent had paid |
off his creditors;

Mr. Iypde for the petitioner.—For per-
manent alimony more may be giveu than for
alimony pendente lite, for which a sum not!

exveedink one fifih of the husband’s income :
is fixed. By Section 37 of the Indian Divoree
Act, a sum is to be awarded, which may be
thonght reasonable by the Court, looking to
the wife’s fortune (if any), to the ability of
the husband, and to the conduct of the
parties. Here the husband bas a good
business ; his conduct has been exceedingly
bad, and the wife is admittedly free from all |
gnspicion of wrong. Tn addition to this,
the business carried on by the respondent
was established out of funds originally be
longing solely to the petitioner, and acquired
by the respondent by virtne of his marital
‘vights on his marriage. The case is there-
fore one in which the Court will grant the 1
highest amount of alimony which it ean |
award. It only remains to see what that
is. ‘Where the separation is on acconot of
the miscondnct of the husband, the Knglish )
cases show that the wife is eatitled to a
moiety of the husband’s income: Deune v.
Deage (1), Smith v. Smith (2), Cookev.
Cooke (3). The first Euxlish Divorce Act,
90 and 21 Viet., . 85, makes by Sectien 22
the rules and precedents of the Ecclesiasti-
eal Courts applicable to the Divorce Court,
and ‘the Indiau Divorce Act wakes the Eng-
lish rules and precedents applieable. 'The
petitioner is, therefore, entitled to one-half
of the busbaud’s income.

M. Phillips for the respondent.—The
money brought by the wife into the husiness
is all spent; by the suits she has bronught

against her husband, he has incafred ex- |

1)1 8. & T, 9.
(2) 2 Phill,, 285.
(3) .2 Phill,, 44, 45.

| exertions.

_dian Divoree Act.
. husban:!

panses to the amaount of rupees 13,000, on
which he has to pay the monthly sum of
popees 125, [f half his income is awarded as
alimony, it witl send him mto the Insolvent
Court. In making an order for permanent’
alimony, the amount should be what the
wife would receive if living with her hus-
band ; the means of the husvand are to be
taken into consideration ; and his miscon-
duct is no ground for increasing the amount ;
Pritchard on Divoree, 11. According to

' the Euglish cases, more than a moiety of
- the
_ Where that proportion, the utmost that can

husband’s income ecannot be given.
be given, is given, it is on account of special
civcumstances in the ease. In the case
of Deane v. Deane (1), there were eight

children living apart from the husband, and

" his income was not gained by his personal

The proportion given is always
aauch smaller when the husband is gaining
his income by his persoual exertions: sce
the judgment in Cooke v. Cooke (2). That
is the case here. In Cuoke v. Cooke (2), a
bad case was made against the husband,
yet not more than balf was given. The
general rule appears to be to give one third :
Hdigh v. Haigh (3). -

Ar. Hyde in veply.—The misconduct of
the parties is to be taken into eonsideration
in awarding permanent alimony, as is ex-
pressly laid down by Section 37 of the Iu-
The miscoudnet of the
has been of the worst possible
kind. He has spent all the money he got
with his wife, without affording her any
adequate means of support, and he is living
in adaltery.  One half of his estimated iu-
come should be given. ’

Norman, J.—I1 have ascertainel from Mr.
Justice Phear tnat, in making the estimate
be did of the amonnt of the respoudent’s in-
come, he did % in such & niwuner as to be
well within the mark ; and that if Tam to
make an allowance for any svuch sum as
rupees 125, T should have to take a higher
estimate. Hvidence hus been read before
me, and from that it appears that the res-
pondent’s average income amonuts to rupees
1,000 a month. ~ The resalt is that, I think,
I shall be justified in taking his_income at
rupees 600 a month, as found by Mr. Justice
Phear. Many excnses have been put for-
ward by Mr. Ovd, to whieh [ attribute no
weight. His statement that his wife carried

e

(1)1 8. & T, 90,
(2) 2 Phit,, 14, 45.
(3) 38 L. J. P. &, 37.
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away rupees 4,100 would haye beeh brought
forward before the Magistrate on her appli-
cation for maintenance if it could have been.

The statement as to the insolvency of
Mrs. Ord’s former husband is vague and un-
certain. It is no :uswer whatever to the
finding come to after careful examination
of the books by Mr. Justice Phear as to the
amount of respondent’s income, with which
I see every reason to concur. I think there
is & good deal in what is said in some of the
cases as to a distinction being taken where
the income is mainly depeudent on the hus-
band’s exertions. See the cases in 2 Philli-
more, $44. Tu this case the presont income
appears to depend prineipalle en the hus
bau s own exertions, and I suall therefore
not order that the full moiety be awarded
as permanent alimony, to which otherwise I
think Mrs, Ord fully entitled. T think I

shall do justice between the parties, and
{ imprisonment.

treat Mrs. Ord with the liberality to which
she is euntitled in giving her rupees 250 a
month ; and looking at the difficnlties that

Churt

have been thrown in her way at cvery step .

by Mr. Ord, I think T am justified in direct-

ing that this sum be made a fivst charge on
the good-will and stock-in trade of his busi-
ness as an nudertaker.  Under the powers
conferred by Scction 37 of the Indian Di
voree Act, I direct that a deed be executed
by the respondent, charging the good-will and
stock in-trade of his basinessas an nnder-
taker with the payment of rupees 250

month to Mrs. Ord, and [ direct that he doso |
pay rapees 250 a month to her as permaunent |

alimony, and the costs on scale No. 2 as be-
tweeu party and party of and incidental to
this application. The order for alimony

will be included in the decree for judicial |

separation, and the alimony itsell to run
from the late of that decree.

the Petitioner : Messrs.

Attorneys for
Sims and Mitter.

Attorney for the Respondent : Mr. Moses.

B. L. R. Vol. V. p. 89.
(Appendiz.)
The 28th May 1870.

Before Mr. Justice Phear and Mr
Justice Mitter.

Tue QUEEN ». MAHENDRANATH CHAT-
TERJEE and aunother.

Reference  No. 59 of 1870, from the Sessions
Judge of 24 Pergunnas, dated the 17th May 1870.

Code of Criminal Procedure (Act XXV of
1861), ss. 407, 426.

A. was charged with the offence of voluntarily
cansing hurt to C.. and B. was chargad with the
game offersce, and also with the offence of abetting
A. The Magistrate found A, guilty of the offence,
and gentenced him to three months’ rigorous
The Magistrate also found B. guilty
of abe'ment of the offrnce of veluntarily cansiog
to (. and sentenced him to onsmeonth’s
rigorous imprisonment and a fine.

On appenl, the Sessions Judge held that there was
no evidence to conviet A., and he accordingly re-
leased the prisoner. The appeal of B, however, was
rejected, on the ground that the svidence, though it
did not prove him gujlty of abetment, proved him
guilty of voluntarily causing hnrt, and, therefore,
ander Section 426 of the Code of Criminal Proce-
dure. the sentence could not be reversed, No ““ error
or defect either in the charge or in the proceedings
on trial” was alleged.

Held (by Mitter, J.) that Section 426 of the Code
of Criminal Procedure did not apply. |

charged
of

MAHENDRANATH CHATTERJEE was
before the Cantonment  Magistrate

i Barrackpore of voluntarily cansing hart to

one Ganrmohan Ghose, and abetting one
Jan Bax in ecausing hurt to the said
Gaurmohan ; and Jan Bax was charged with
the offence of voluntarily causing hurt to
the said Gaurmohan.

The Magistrate found Mahendranath
Chatterjes guilty of abetment of the offence
of voluntarily causing hurt to Gaurmohan,
under Sections *109 and 323 of the Indian .
Penal Cude, and Mahendranath was
sentenced to one month’s rigorous imprison-
ment, and a fine of rupees 200, or, in de-
fault, to one month’s rigorous imprisonment .

The Magistrate aiso found Jan Bax guilty
of voluiftarily cansing hurt to Ganrmohan,
and thereby punishable under Section 323
of the Indian Pepal®Code, and Jan Bax was
sentenced to three months’ rigorous
imprisonment.





