
118 rUE Sl.'Pl'LE)fEXTAL YOLo II [ 5B. L. n., pp. 23 24-;.

tion 8 of Act XXVI of 1864 (1), and plaint
itf did not appeal'.

Mr. Phillips, for the defendant, applied
fer costs, stating that he appeared Oll notice
received from the Registrar.

The opinion of the High Conrt was
delivered by

Norman, J.-It appears to me that this
case ought not to have been soot up, security
for coste not hnving been given.

Yon may have nppsnred for the protection
of your client; it seems to me the ouse is
not properly before the Court. It ought
not to have been sent up at all.

A pplication for costs refused.

Attorneys for Plaintiffs; Messrs. Gray
and Ca.

Attorney for Defendant: 1111'. Oliver.

(1) Act XXVI of18G4, 8. 8.-" When jlldgment
ie given contingent UpOll the opinion .01 t;Je Hi~h

Conrt, the party against whotllsllch jndgnlt'llt is
given, shall, 'UoZCS" he lie 7villin!J to submit to such
judgment, forthwit h give sccur.ty to be approve,l hy
the Clerk of tile Court for the costs of the reference
to the High Court and for the amount of the jlldg
m eut ; provided, nevertheless, tUllt such security,
8u tar as regards the amount of the judgment, shall
not he required in any C"8e, where the Judge of the
Court of Small Causes, who t r .ed the auit, shall
have ordered the defeudaut to pay the amount of
such judgment into the hunds of the Cler k of the
said Court, and the same shall have beeu paid ac
cordingly ; and the said High Court may either
order t' new trial in such terms as it think fit" or
may order judgment to be entered for either party,
1'\8 the case mt'y be, and may make such order with
respect, to the eosts of reserving the question and
stating tho same for their opin ion and otherwise
arisiug thereout or connected therewith, as such
Hi~lr ~onrt mt'y think proper, aud all orde rs made
by the High Court nuder this section shall be final."
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The 27th ~Iay 1870.

Before Sir Richard Couch, ta. Oltiej
Justice, amd Mr. Justice Narkby,

F. DISSENT,

versus

THE JUSTf(;ES OF THE PEACE FOR.'
THE TOWN OF CALCUTTA.

Reference from Small CauseCourt-Costs
Act XXVI of 1864, s· 8.

Where a case had been referred from the Small
Cause Court For the opinion of the High Court, at
the request of the plaintiffs, and they neither de·
posited allY seout'ity for the cost of the reference,
nor appeared in the High Court, held, the oefeurl
auts, whe appeared, were eutit led to judgment and
to an orIe r that the plain tiffs should pay the costs
of reference and other expenses connected therewith.

THIS wns It reference hy the first .Jndll;e
of the Small Cause COl11't of Cnlcuttn,
.}I\(lgment had been given for the defend.
nut.s contingent on the opinion of the High
Court, npon a qu sst ion which had been'
reserved at the instance of the plaintiff. It
appeared that no deposit Ol' security for
costs had he en given in noeorduuce with Act
XXVI of 1864, Section 8. 'I'he plaintiff did
not appear in the High Court,

Mi'. Wilkinson. appeared for the defend
ants, and contended that the judgment of
the Small Cause Court should be upheld
with costs. He called attention to the case
of Rojkumar Pm'amanik v. Stewa1·t(1).

The opinion of the High Court was as
follows;

Couch, C. J.-We think that in this case,
as the plaintiff does not appear and the case
was reserved IIpon the ap:>lication of the
plaintiff, and not by the Court on aooouut
of R doubt which the Court entertained, we
may give judgment for the defendants, judg
ment hnving been given for them in the
Court below. \Ve also make IW order under
Section 8 of Act XXVI of 1864 for costs. It
a purty asks the Judge of the Small Cause
Court to refer a ca-:c and does not appeal'
in this Court, he must be taken to have
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of reserving the question of stating the
same for the opinion of the High' Court and
of the argumcn t before us.

abandoned his case, and must have j udg
meut gi ven against him in this Court.
'Judgmeat will be entered for the defend
nn t s, aud the plaintiff must pay the costs
orreserving the question, and stating it for Attorneys for Plaintiff: .iJ,1 esszs, Swinhoe
the opinion of this Court, and otherwise & Co.
llritjing thereout, or connected therewith. AUol'lleys for Defendant: Messrs. Si.'lu

Attorueys for the Defendants: Messl'!. and Mitter.
Berners & Co.

B. L. R. Vol. V, p. 29,
B. L. R, Vol. V, p, 28, (Appmllix.)

(Appendix. )

'l'be' 25th April 1870.

Before ill/,. Justice Normam and Mr.
J ustice 1lJltdcby.

RA)lFAL SHAW,

The 6th May 1870.

Before .Mr. Justice Bayley and l1f1'.
Justice ill!a?'kby.

.Tu the mutter of thePetitioll of RANI
UMASUND.'\ IU DEBI.

Rule Nisi, No. 332 of 1870.versus

BlSWANATH MANDAI. and others.
24 &125 Vict., c.104, s. 15-Powerof the Higb

I Court-Review of Order refusing Petition
I to sue in Forma Pauperis.

Advocate-Witness. I .A Court of <>riginal juriedict.ion has powel' to
THIS was a reference from the First J udze entertain au al't'li(;;,tillu to review an order refusing

f t he C·!, tt S ·11 Co " C 't tf· a p,·titioll f"r leave to suo in forni« pempe,·is.
'0 Ie. ,I cu 1\ uiu uuse OUI 011 ie i Uwlel'Seel.ioll 15 of :<4 & 25 Viet., c. J04, t.he
following q uest iou ;- I High Court set usi.Ie a" order or a Court of original

': ju risdiction , refusiug to entertain such an appl i cu ..
"\Vhet.her oue, l{atn:.n:.th 1.1\11', who, tion Oil the grollwl that the Court had not jnrisdic

though all utturuey, had acted as advocate tiou to entertain it,
for the pluiutirts, alit! ple'tde'! their case III

Court, could be eX'lmilleJ as a witness in
the case 1"

I~ this case Ruui Uruusu nrlm-i Debi lu.d
obtuiued a rule nisi ou a pot it ion, which
shewed that the petitioner applied to the

The .Iu.lgo admitted tho e vid ence 011 the Court of the Stlluordillale Jndgo of Zillil
aut hority of Cobbett v. fill ison (1), and g:we , ~Iiduapore, fo : perl\li~sioll to bring a suit,
j1ltlgmeut ill fuvor of the plaintiffs, The, ~1l form« paup"J'I,S, ngninst her husband, for
question was reserved at the request of the i the recovery of alimony; that the said
defendants. i Court, after seeing IlO reason to refuse etha

. . : application 011 auy of the grounds stated
Mr. Jfacl'ae for the plaintiffs referred to I iu Section 304 Civil Procedure Code fixed

the ~a~e nuove cited, finll_}o S~ction 1~ of i the 15th day ~f January last for rec'eivillg
the Evideuce Act II of H)~;)t which mentIOns· such evidence as the petitioner might ad.
t1~e only perSOlli'l who are UlColllpetent to be duce in proof of her pauperism, and for
Witnesses, hearing any evidence which the opposite

Normon, J.-I think it quit e plain that I party might hring forward in disproof of the
the witness is competent; if there had been. puuperism of the petitioner: that, being
any doubt on that point, the doubt woulll! now !l. resident of Bhowauipore, the pet i
have been removed by a reference to the t iouer forwarded two of her witnesses from
section of the Evidence Act to which MI'. the sail. place of her resi'Ience, witit a view
fthcrl\C referred. 'I'h e phitltill will he ell- t)J:l~ they should give evidence as to her
titled to the costs, ill the :::llll'lll Canso Court, p:tllflerism Oil thi> sui.l 15th January, ill

-~- i ample time to 'teach the Court before thll

(Ii 1 Eo & B., 11. : day fixed for heariug ; that one of the




