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SHEa GOBI NO H.Awrrr (PlaintitJ),

B. L. R. Vol. V; p. 17.'

( Appendix:)

The 26th April 1870.

othersand

VfI'H£1I

Juetice Bayley (tnel Mr.
Justice 1I1itter.

J111'.

ABfIAl NARAYAN SING
( Defendauls ),

making a second marriage ; and though the
IJlaintiff was alive, "alienated and pledged
the propertyuow in suit; that under the
Mitakshara law, the defeudaut, Aghori Ram

'Jhil'am Sing, had no right so to alienate or
pledge the prop~rty, withont the plaintiff's
consent there being no legal necessity! Before
for the alienation of the ancestral property
nnd the profits and income of the mauzn
being quite sufficient to covel' all the
lIecessary expenses of the family. Hence,
he says, the plaiut itf having brought this
regular snit pmys that, hy determination of
possessory right, justice may be administer·
ed to him.

Valuation of SUit-Jurisdiction-Altpelhite
Court.

(1) Case No. 2:!8 of J865; JUlie 7th. 186i.
(2) 4 B. L. R., A. C., 118.
(i.!) 3 B. L. R, F. B.. OJ.

The first Court, without going into the' Special Appeal No. 2833 of 1869, from. a decree
merits, dismissed the snit on two gl'onnds: of the Suuo/'di""tc Judqe of Sa""n, dated 28th

Angust 18tH), ".t'h·ming a decree of the M.oonsiff
first, that it is under-val ued ; and, secondly, of that <listrict; dated thc 31st M""ch 1869.
t.hat the plaintiff should hn ve sued for a
declaration of the plaintiff's future right.

The plaintiff pI'pelllec! to the Juclge Wb0,
without going into the first question, When it appears, on appeal; that t.he suit has not
affirmed the decision of the Court below by been rightly valued, and, if rightly v"lue~, t~e
which the snit was dismissed on the gronlld Court. "f first instance would '1101. have ha-l JUl'l.s-

" ' . . :I diction to try it, the Appellate Court mar e~tertam
that the Slut. could not be enter tn iuer the objection, though it had not becuiraiaed ill the
during the lifetime of the father ; that the I Court below,

snit should have been for purtitiou uud for I'

a deelaratory order' nu.l that after the '. THIS suit was brought in the Moonsiff'Ei
death 01 th~ father, 'the alicllllLiLJil m,de by : Court of Surun, for recovery of possession
him could not affect the pl.uutiff's right. i of a one anna eight gundas share of Mo~,za.

From this decision the plaintiff hn'! ,Futehpore, valued at rupees 105. being
presented a special app~al to this Court. I ten times the Governrne,nt reve~lUe payable
.. Ifor the said share. 'I he plaint disclosed

The pom.t taken l~ that t;~e Lower Appe.l. ' that the market value of the whole pro'
late Court IS wrong III hold iug that a SUit ert was about rupees 31,100.
in the present form will not lio, a SOil accord- p y
iug to the Mitakshara being co-owner with The defendants took no objection. to the
his father. valuation.

We think it clear that the case must go The Moons iff, after trying.: it on the'
back to the first Court, aud be tried lIpon merits, dismissed the suit.

the merits. On the appeal of the plaintiff, the: Judge
According to the Mitnkshnra, a son in the held that since, from the statement of the

Iife-tirne of his fathel' has a right to sue to plaintiff himself, it is evident that the value
Bet aside alienations of the ancestral of the property in dispute far exceeds teu
property made without his consent, and his times the Government revenue, the claim
cause of action arises from the date when should have been valued at rupees '2.,700,
possession is taken by the person in whose being the proportionate value of the share,
favor such alienatiou is made. See Rajtll'am sought to be recovered. That as the plaint­
Tewal'y v. Lalclunaw Persauil (1), and the iff had not done so, the suit had been
fIame case in it later stage (2), Sad,~bilrt nudar.vnlued, and the Moollsiff had there­
Prasad Sahu v. Footbask K'Jel' (3). fore ;10 jnrisdictlon to try. the suit. He,

The case must be remanded to the first accordingly, dismissed the SUit.
Court. The ~aintiff appealed to the High Court,

Baboo Kalikl'ishni Sen for the Appellant.

Baboo Anukui:Ch,mdra Mookel'iee for trLo
Respoudeut,
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(Appendix.l

The 7th May 11170.

B. L. R. Vol. V, p. 21.

Before MI'. IU,8t ice iVO'f-man.

Mitter, J.-We see reason to interfere
with the judgment of the Lower Appellate
Court. It is admitted that the snit was
uuderva.l.ied, and it is also admitted that
if the claim were properly valued, the snit
could not have been instituted in the Court
of the Moonaiff who tried it in the first
instanoe, Under these circumstances, the
Lower Appellate Court was right in reversing SMITH v. BOGGS.
the decision of the Moousiff', npon the
ground that it was heard without juris I Act XXIII of 1861, a. 8-Act VIII of 1859,
di ti ss. 273, 280.

IC IOn. I
It i t d d tb t tl hi t' t Section 8 of Act XXIII applies only to appliea-

s. can en e a ie 0 .lec 1011 as 0 tions ma-te under Section 278 of Act YIn of 1859
valuation was not taken before the Court not to applications made under Section 280. '
of first instance, but whether it was so '
taken 01' not, the jurisdiction of the Court THE prisoner was bro'lght.up on a. writ
by which the suit was beard, Is admittedly of habeas CO?·p,us,. an~, applied for his dis­
affected, and the Lower Appellate Court wns, charge under Section :'80, Aut VIII of 1859.

therefore, justified in taking up the point Mr. Hyde for the plaintiff asked for a
even though it was not urged by the reasonable time for inquiry, and to enable
defendant before the Court of first instance. the plaintiff to be prepared with the proof

We dismiss the special appeal with costs. required by Section 281.

B. L. R. Vol. V, p. 21.

(Appenclix.)

The 2nd June 1870.

Before Mr. Justice Norman.

In the Goods of SHAMLAL DAS.

Administration, Oertificate of-Act XXVII
of 1860, s. 6.

THIS was an application for Letters of
Arlmiuistration, 01' for a fresh Certificate
of j,dministration in anperseasion of one
which had originally been grunted by the
J ndge of the 24 Pergunnns, under Section
6 (1) of Act XXVII of 1860.

Norman, J., ruled that, sit ting on the
original side of the Court, he could not
grant the latter.

(1) Act XXVII of 1830,8. 6.-"The granting of
such certificate may be suspended by an appeal to
the Sndder Court, which Court may declare the
party to whom the certificateshould be g'ijUl ted, or
way direct such further proceedings for t.he
investigation of the title as it "hall think fit. The
Co~rt may also, upou pe.tioll' aft.er i cert.ificate
shall have been granted by the district Court, grant
a fresh certificate iu supersesaiou of the certiflcate
granted by the .listrlc: Court,"

1}1 r, Ingr'lm for t he prisoner contended
that, if time was granted, hie client should
be let out of prison ou undertaking to
appear at the expiration of the further
time granted, as provided by Section 8 of
Act xxrrr of 1861.

M?·. Hyde contended that Section 8 reCer.
red to a different case from the preseut,
viz., to the circumstances described in
Sectious 273 and 274, for the latter of
which it was snbatituted.

MI'. Iugram contended that Section 8
was ex teuei ve enough to include both
procedure in applications under Section 273,
and under Section 280.

Norman, J'., was of opinion that Section
8 of Act XXIU of 1861 applied only to
npplicatious made under Section 273 of Act
VIII, viz., for discharge from arrest in
execution of a decree; and not to applica­
tions under Section 280, where the applicant
has been actually committed, and is brought
lip from the jail. A week's time was grant­
ed, and the prisoner remanded.

Attorney for the Plaintiff : Mr. Dover.

At torneya f,,1' the Prisoner: MesS?·8.
Carruthers & Co.




