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Baboos Awnada Prasad Banerjee and ;

M.kini Mohan Roy for Respondents.

Norman, J.—THE plaintiff sued to recover
thesum of rupees 3,461, deposited with
the defendants, with interest thereon.

A receipt was put in evidence by the
plaintiff written on unstamped paper.

The first Court received the document
holding that it fell within the exception in
Clause 61, Schednle A, of Act X of 1862,
as a receipt for money deposited at iuterest
in the hands of a banker, and did not re-
guire a-stamp, .

-On appeal, the Judge of Rajshahye re-

versed the decision of the first Court in favor
of the -plaintiff, on the ground that the

document was in reality a bond, and re-;

quired o stamp as such, and that the defend-
ants were mnot bankers, -and - consequeuntly
that the document did not fall within the
terns of exemption in Clause 61.

Baboo Auukul Chandra Mookerjee, for the
p]aiutilf who appeals, contended before us,
that even if the Judge was right in holding
that a document requived a stamp, yet
under the provisions of the 350th section of
‘Act VILL of 1859, the Lower Appellute
Court ought not to have reversed the deci-
sion of the first Court on that objection ; the
error in the decision on a mere question of
stamp not being one which affects the merits
of the case, or the juvisdiction of the Court,
He cited two cases, Lalyi Sing v. Spad

Alkram Ser (1), Mark Ridded Currie v. s v

Mutu Ramen Chetty (2), which are expressly
iu point,

We think that these cases govern that
now before us, and therefore we reverse the
desision of the Judge with costs, and »
mand the case to the Judge for trial on the
othier issues.
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The 20th April 1870.

Before My, Justice Norman and Mr.
Justice Mitter.

AGHORI RAMASARG SING, alias DAU
JATL (Plaintiff,
versus
J. COCHRANE aud another (Defend-

ants), (1).

Special Appeal No. 2188 of 1869, from a decree
of the Judye of Shahabud, dated the 17th July 1869,
affirming the decree of the Subordinate Judye of that
district, dated the 5th January 1869.

Mitakshara—Sale of Ancestral Property—
Cause of Action.

According to the Mitakshara, a son has aright

‘ during ihelife-time of Lis father to sita te aet aside
’ alienations of ances:ral property made without his

I consent. His cause of action arises from the date
. when possession is takeu by the purchaser,

!
{ Baboos Annada Prasad  Banerjie  and
Rames Chandra 3 itter for Appellant,

Baboo Mahes Chandra  Chowdhry
Regpondent.

for

Norman, J.—Tug plaint states that the
! plaintiff, Aghori Ramasarg Sing, sues for
i the establishment of his right of possession
by determination of his title to 5 aunas 4
pie of Mouza Bhutolia lands in Kadia and
other properties, by cancelling certain deeds
i of conditional sale dated the 13th of Sep-
{ tember 1859, and a mortgage dated the 30th
! of August 1862, executed by the plaintifi's
father, A ghori Ram Jhirans Sing, and for the
vecovery of future mesne profits ; that the
suit is brought ou the ground that the
, monzas in question were acqnired by the
' great grand father and ancestors of the
| plaintiff ; that Aghort Ram Jhiram Sing,
‘ who is made a defendant, had no right to
i alienate the ancestral property, without his
! (the plaiutilf’s) consent, and no right to
' pledge or sell the aucestral property without
legal necessity ; that the property was a--
i quired by the plaintift’s great-grand father
fuut of hisown funds, aond oug of the income
i of ancestral property ; that the defendant,
t Aghori Ram  Jhiram  Sing, squandered his
"money in unauthorized expenditare, aud in

i See Raol Gorain ¢, Teza Goraiu. 4+ B, L. R,
CApp. Yo [ Suppl “ol.. b, 584,
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making a second marviage ; and though the
plaintiff was alive, ‘alienated aud pledged
the property now in suit ; that under the
Mitakshara law, the defendant, Aghori Ram !
‘Jhiram Sing, had no right so to alienate or
pledge the property, without the plaintiff’s
consent there being no legal uecessity
for the alienation of the ancestral property
and the profits and income of the mauza

Before M.,

B. L R. Vol. V, p. 17.
( Appendiz.)

The 26th April 1870.

Justice Bayley and Mr.
Justice Mitter.

SHEOQ GOBIND RAWUT ( Plaintiff),

being quite sufficient to cover all the

necessary expenses of the family. Henee,

he says, the plaintiff having brought this, versus

regular suit prays that, by determination of

possessory right, justice may be administer- ABHAT NARAYAN SING and others
i ( Defendants ).

ed to him. i

The first Court, without going into the ‘
merits, dismissed the suit on two grounds:
first, that it is under-valued ; and, secondly,
that the pluintiff should bhave sued for a
declaration of the plaintiff’s future right.

The plaintiff appealed to the Judge whe,
without going into the first question,
affirmed the decision of the Court below by |
which the suit was dismissed, on the ground |
that the suit could not be entertained |
during the life-time of the father ; that the,
suit should have beeu for partition and for
a declaratory order; aul that, after the
death ot the father, the ulicnation made by
him could not affect the plantiff’s right.

From this decision, the plaintiff bas
presented a special appeal to this Court.

The point taken is that the Lower Appel-
late Court is wrong in holding that a suit
in the present form will not lie, a son accord-
ing to the Mitakshara being co-owner with
his father. .

We think it clear that the case must go
back to the first Court, and be tried upon
the merits.

According to the Mitakshara, a sou in the
life-time of his father has a right to sue to
set aside alienations of the ancestral
property made without his conseut, and his
eause of action arises from the date when
possession is taken by the person in whose
favor such alienation is made. See Rajaram
Tewary v. Latchman Persand (1), and the
same case in a later stage (2), Sadubart

Prasad Sakw v. Foolbask Kuer (3).
The case must be remanded to the first

Court,

(1) Case No. 228 of 1865 ; June 7th, 1867.
(2) 4 B. L. R, A, C., 118,
(3, 3B. L. R, ¥. B., 91.

Special Appeal No. 2833 of 1869, from a decree
of the Subordinate Judge of Sarun, dated 28tk
August 1869, affirming a decree of the Moonsiff -
of that district, duted the 31st March 1869.

Valuation of Suit—J urisdiction——AppelIa;te
ourt.

When it appears, on appeal, that the suit has not
been rightly’ valued, and, if rightly valued, the
Court of first instance would not have had juris-
diction to try it, the Appellate Court may entertain
the objection, though it bad not been raised in. the

Court below.

T'ars suit was brought in the Moonsiff’s
"Court of Sarun, for recovery of possession
| of a one auna eight gundas share of Mouza

Futebpore, valued at rupees 105, being

| ten times the Government revenue payable
Ifor the said share. The plaint disclosed '
i that the wmarket value of the whole pro-
perty was about rupees 31,100.

The defendants took no objection . to the
valuation.

The Moonsiff, after trying: it on' the-
merits; dismissed the suit.

On the appeal of the plaintiff, the Judge: -
held that since, from the statement of the
plaintiff bimself, it is evident that the value
of the property in dispute far exceels ten
times the (overnment revenue, the claim
should have been valned at rupees 2,700,
being the proportionate value of the share.
sought to be recovered. That as the plaint-
itf had not done so, the suit had been
under-valued, and the Mdonsiff had there-
fore no jurisdietion to try the suit. He,.
accordingly, dismissed the suif.

The plaintiff appealed to the High Court,

Baboo Kalikrishng Sen for the Appellant.

Baboo Anulkut Chandra Mookerjee for (he
Respondeunt. :






