
CASES IN THE AP PEN DIX.

B. L. R. Vol. V.

versus

(Appendix.)

The 20th April 1870.

and anot her (Defendants).

B. L. R. Vol. V, p. 10.

SRIN Al'H SAHA (Plaintiff),

SARODA GOBINDO CHOWHRY

nothing by marringe, and might hold pro­
perty, when married, as she did before. It
might, therefore, be a question whether the
Caul'! under these circnmstances would
make any' order for costs.

There WIlS no evidence before the Court
that the wife had any sepnrute property,
and PHEAR, J., granted the application, and
mnde an order thnt the petitioner should
deposit II slim for the respondenr'a cOSt8.

Attorneys for the Petit louer : Messrs.
Sims and Mittel'.

Special Appeal No. 921 of 1869, from. a decree 01
the J ud.qe of Rajshahye, dated the 8th FelYJ"uarg
1869, ,·e.'e,·,;ng a decree of the Subordinate Judge
of that district, dated the 20th July 1868.

B. L. R. Vol. V, p. 9.
(Appendix.)

The 11 t h April 187'0,

Befo-re llfr. Justice Pheap.

BR.OADHEAD v. BllOADHEAD.

Divorce, Suit for -Adultery-Wife's Ooats.

Mr. WO<Jd1'offe applied in this case that
the respondent ahou l.l be paid by the peti­
tioner. 'I'he suit was one bro ught by the
Imsbuu.l for 1\ divorce, on the grounll of his Attol'lley for the Respondent: Mr.
wife's lid ultery. 'I'be marriage had taken Oarapiet.
place in 1866. Tile wife had at the timo
of the murriuge no property of her own.
Mr. Woodrolre referred to the case of
Ketly v. Kelly (I).

Ml'. lJ.'l'{e contended that, as tho mnr­
ringe had taken place suuscq ueut ly to the
In.linu Succession Act, Sccti..u 4 of that
Act applied, nud the h nsbaud in that case
would not be liable to his wife's costs. The
principle in which the Courts in England Before Mr. Justice Norman. and Mr.
ordered a husband to deposit 1\ slim to meet Jueiice E, Jackson.
the wife's costs WIlS that the husbuud by
marriage become entitled to the whole pro·
pertyoI' the wife. The wife in Jaw could
possess nothing, and the Courts in England,
therefore, consideriug it. right that she
should have the means or prosecntiug or de
fending R. suit of a matrimonial nature, in­
vnrinblj' ordered the husband when the wife

, had no separate property to deposit R SU01

for costs. Here the case was very different.
Section 4 of the Judinn Succession Act en
acts that "no person shall by marriage
acquire any interest ill the property of the
person whom he or she marries, nor become Stamp, Want of-Act X'Of 1862,s.14-Act
incnpnblo of doing any act in respect of his VIII of 1859, s. 350-Appeal.
01' her own property, which he or she could
have done if 1l11IIHlITied." East Indians . An Appellate Court has n~ power to reverse the
.. . . JI1<lgment ..f a Court of fir~t Instance merely 011 the

mm'nell s,lIlce. the P:1SS11,I.b
Y

of that I.a..\.v ne.lt.hor Igl'0.n nd that th~ document on which the suit was
!lcq u ire nor lose by IlHl:'riage allY right or basad did not t.ear a staWl? at all.

interest ill allY property. The wife lost 1. l· ct d .ilf 7. •
__~,_.~__~__, _--'--_~.. . ,__ Baboos Anuku: !zan .ra OOK"1'lpe and

(1) 3 B. L R.. Api'" 5 or"'! S·tppL Vol, p. 360. Uhllwani (Ilcara n DuO for Appellant.
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Babooe Annudo Prasad Banerjee aud ,
M.lhini Mohan Roy .1'01' Respondents.

N01'1nan, .T.-THEplaintiffsued to recover
the sum of rupees 3,461, deposited with
the defendants, with interest thereon.

A receipt was put in evidence by the
plaintiff written on unstamped paper.

The first Court received the document
holding that it fell within the exception ill
Clause 61, Schedule A, of Act X of Ifl62,
as a receipt for money deposited at interest
ill, the hands of a banker, and did not re­
quire 1\ stamp.

On appeal, the Judge of Rnjshnhye reo
versed the decision of-the first Court in favor
of the plaintiff, on the ground that the
document was ill reality a bono, and re­
quired a" stamp-as such, and that the defend­
'tints were not bankers,and couseq ueut Iy
that the document did not fall within tho
tenus of exemption iu Clause 61.

Baboo Auukul Chandra Mookcrjse. for the
plaintiff who nppenls, contended before us,
that even if the Judge was right in holding
'that 1\ document required a stamp, yet
under the provisious of the 350th section of
Act VIlI of 1859, the Lower Appellate
Court ought not to hnve reversed the cleci­
Ilion of t.ho.first Court 011 that objection; the
errol' in the decision on a mere question of
stump not being one which affects the merits
of the case, 01' the jurisdiction of the Court,
He cited two cases, LlllJi Sing v. 8yad
Akram 8e1" (I), Ma,.k Ridded Currie v. S. V
Milt" Ramen Cltetty (2), which are expressly
in point.

We think that these cases govern that
DC.W before us, anti therefore we reverse the
deeiaion of the Judge with costs, un d
maud the case to the Judge for trial on the
other issues.

(1) 3 B. r, R., A. C., 235.
(2) 3 B. L, R" A. C., 126.

13. L. R. Vol. V, r. 14.

(A ppwdix.)

The 20th April 1870.

Before MI'. Justice Norman and MI',
Justice l11itter.

AGHOm HAMASARG SING, alias DAU
J HI (PI <Jintiff),

versus

J. COCHRANE nud another (Dejend-
"nls), (I),

Special Appeal No. 2158 of 1869, from a decree
of the Judye of'ilutha/;I.td, dated. the 17th July J869,
«([iil'll/iny the decree of the Subordinate Judye of that
district, dated. the 5th J",wary 1869.

Mitakshara--Sale of Ancestral Property­
Oause of Action.

A.ccordillg .to ~h8 l\litak8hara, a son has aright
dunug .Iie life-time of hIS father to S'18 to set aside
ulieuarious of ances ; ral property made wrthont hie
consent. His cause of action artses from tile date
when possession is taken by the purchaser.

Baboos Annad" Pi-asa.] Bcwerf;e and
R ames GltlIndr., ;,/1itler for Appellaut.

Baboo M alies Ohan.lra Cltowdlw!J ,for
Res ponden t.

Norman, J.-Tug plaint states that the
plaintiff, Aghori Icumusurg Sing, sties for
the est:tulishment of his right of possession
by determination of his title to [) auuas 4
pie of Mouza Bhutol in lands ill Kndia and
other properties, by cauoelliug certain deeds
of conditional sale duted the 13th of Sep­
tember 1859, and a mortgage dated the 30th
of August 1862, executed by the plaintiff's
father, ,\ ghori !tam J hirum Sing, and for the
recover)" of fu ture mesne profits; that the
suit is In'olJgh t on the gl'Olllld that the
1ll0UZ:l~ in question were acquired by the
great grand father and ancest ors of the
pln int iff; that Aghori Ram Jhiram Sing,
who is made a defendant, h..d no right to
nl ieunte the ancestral property, without his
(the plu iur ilf?s) cousout, and no right to
pledge or sell the uucestrnl property without
legal necessity ; that the property was R.'1­

q ui red by the plrt::ltiff's great-grand father
o u t of his own funds, uu.I 0U~ of the illeomc

: of ancestral property j t hnt the defendallt,
: Aghori [{>1m .lhirum Siug, sqnnndered his

Inlllle)' in unau t horizud ex peud i ture, aut! in

Set' H:t·,l Gi.rniu v, Teza Gorniu. 4 B. L. R"
, l1plJ- II!} LJl' l ~1l.l-'1c1.\·<J1.. 1'.534.




